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Preface

As a service to our clients, Conyers Dill & Pearman has prepared this compendium of the Bermuda Anti-
Money Laundering and Anti-Terrorist Financing legislation, including related statutes, statutory
instruments, rules and statutory appointments, incorporating all amendments to date.

The most recent legislative update includes amendments to the Fourth Schedule to the Bermuda
Monetary Authority Act 1969 under the heading Proceeds of Crime (Anti-Money Laundering and Anti-
Terrorist Financing Supervision and Enforcement) Act 2008, made by the Bermuda Monetary Authority
Amendment Act 2024 effective 1 January 2025.

Previous legislative updates included consequential amendments to the Fourth Schedule to the Bermuda
Monetary Authority Act 1969 under the heading Proceeds of Crime (Anti-Money Laundering and Anti-
Terrorist Financing Supervision and Enforcement) Act 2008, made by the Bermuda Monetary Authority
Amendment (No. 2) Act 2022, deemed to have come into operation 1 January 2022, and consequential
amendments to section 2(1) of the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist
Financing Supervision and Enforcement) Act 2008, made by the Schedule to the Investment Business
Amendment Act 2022, operative 27 July 2022.

GUIDANCE NOTES

Guidance notes on the Prevention of Money Laundering and Combating Terrorist Financing are available
from www.bma.bm.

Conyers Dill & Pearman
Bermuda

Revised: January 2025

DISCLAIMER

This compendium is intended for informational purposes only. While every effort has been made to ensure the accuracy
of the legislation and related material, and it is believed that the only errors are those contained in the official legislation
itself (which errors have been faithfully reproduced), no responsibility is assumed for the content. Reference should
be made to the official versions of the legislation for an authoritative statement of the law and any subsequent
amendments. Nothing in this compendium is to be considered as creating an attorney-client relationship or indeed any
contractual relationship or as rendering legal or professional advice for any specific matter. Readers are responsible
for obtaining such advice from their own legal counsel. No client or reader should act or refrain from acting on the
basis of any content within this document without first obtaining matter-specific legal and/or professional advice.
Conyers accepts no responsibility for any loss or damage, howsoever incurred, which may result from accessing or
reliance on this content.
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PROCEEDS OF CRIME ACT 1997

BERMUDA

PROCEEDS OF CRIME ACT 1997

1997 : 34
[Date of Assent: 19 December 1997]
[Operative Date: 19 January 1998]

WHEREAS it is expedient to extend the powers of the police and the courts in relation to the tracing and
confiscation of the proceeds of drug trafficking; to make new provision in relation to the tracing and
confiscation of the proceeds of certain other indictable offences; to make new and amended provision in
relation to money laundering; to extend the powers of seizure and forfeiture on import or export of cash
suspected of being the proceeds of criminal conduct; and to make connected and consequential
provision;

Be it enacted by The Queen's Most Excellent Majesty, by and with the advice and consent of the Senate
and the House of Assembly of Bermuda, and by the authority of the same, as follows:-

PART | - PRELIMINARY

INTRODUCTORY
1. Short title
This Act may be cited as the Proceeds of Crime Act 1997.
2. Commencement and application

(1) This Act shall come into operation on such day as the Minister responsible for the Police may
appoint by notice published in the Gazette.

(2) This Act shall apply to any property, whether or not situated in Bermuda.

INTERPRETATION

3. Meaning of "drug trafficking"”, "relevant offence"”, "criminal conduct"
In this Act-

"criminal conduct" means-

(a) drug trafficking, or
(b) any relevant offence;
"drug trafficking offence" means an offence-

(a) under section 4, 5, 6(3), 7 or 11 of the Misuse of Drugs Act 1972 (importation,
production, possession with intent to supply or handling of controlled drugs and
cultivation of cannabis);

(b) under section 12 or 17 of the Criminal Justice (International Co-operation)
(Bermuda) Act 1994 (manufacture and supply of scheduled substances and using
ship for illicit traffic); or
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(c) under section 43, 44 or 45 of this Act (money laundering) which relates to the
proceeds of drug trafficking;

or an offence under section 32, 33, 230 or 231 of the Criminal Code Act 1907 (attempt,
incitement, conspiracy etc) deriving from such an offence;

"drug trafficking" means doing or being concerned in, whether in Bermuda or elsewhere, any act
constituting-

(a) a drug trafficking offence, or
(b) an offence punishable under a corresponding law,

and includes entering into or being otherwise concerned in, whether in Bermuda or
elsewhere, a drug trafficking arrangement;

"drug trafficking arrangement” means an arrangement whereby-
(a) the retention or control by or on behalf of another person of that other person's
proceeds of drug trafficking is facilitated; or

(b) the proceeds of drug trafficking by another person are used to secure that funds
are placed at that other person's disposal or are used for that other person's benefit
to acquire property by way of investment;

"relevant offence" means’-
(a) any indictable offence in Bermuda other than a drug trafficking offence;?

(b) any act or omission which, had it occurred in Bermuda, would have constituted an
indictable offence other than a drug trafficking offence; or3

(c) any criminal act or omission in relation to any tax lawfully established in a
jurisdiction outside Bermuda which, notwithstanding section 2 of the Taxes
Management Act 1976, would have constituted an offence contrary to section
37(2) of that Act, had it occurred in Bermuda. 4

[‘relevant offence” substituted by 2000:35 s. 2(1) effective 1 June 2001; “relevant offence” amended by
2017:31 s. 2 effective 6 October 2017]

4. Meaning of "property”, "realisable property" etc

(1) In this Act-

"property" means money and all other property, movable or immovable, including things in action
and other intangible or incorporeal property; and

"interest", in relation to property, includes right.
(2) For the purposes of this Act-
(@) property is held by any person if he holds any interest in it;

(b) references to property held by a person include a reference to property vested in his
trustee in bankruptcy or liquidator;

(c) references to an interest held in property by a person beneficially include a reference to
an interest which would be held by him beneficially if the property were not so vested in
his trustee in bankruptcy or liquidator; and

(d) property is transferred by one person to another if the first person transfers or grants to
the other any interest in the property.
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(3) In this Act, "realisable property" means-

(a) any property held by the defendant (other than property in respect of which there is in
force a forfeiture order under section 37 of the Misuse of Drugs Act 1972); and

(b) any property held by a person to whom the defendant has, directly or indirectly, made a
gift caught by this Act.

(4) For the purposes of this Act, the amount that might be realised at the time a confiscation order is
made against the defendant shall be-

(@) the total of the values at that time of all the realisable property held by the defendant; less

(b) where there are obligations having priority at that time, the total amounts payable in
pursuance of such obligations,

together with the total of the values at that time of all gifts caught by this Act.

(5) For the purposes of subsection (4), an obligation has priority at any time if it is an obligation of the
defendant-

(a) to pay an amount due in respect of a fine, or other order imposed or made on conviction
of an offence, where the fine was imposed or order made before the confiscation order;
or

(b) to pay any sum which would be included among the preferential debts in the defendant's
bankruptcy commencing on the date of the confiscation order or winding up under an order
of the court made on that date.

(6) For the purposes of subsection (5)(b), "preferential debts"-

(a) in relation to bankruptcy, means the debts to be paid in priority under section 39 of the
Bankruptcy Act 1989 (assuming the date of the confiscation order to be the date of the
receiving order); and

(b) in relation to winding up, means the debts to be paid in priority in accordance with section
236 of the Companies Act 1981 (assuming the date of the confiscation order to be the
date of the winding up).

5. Value of property

(1) Subiject to the following subsections and section 6, for the purposes of this Act, the value of
property (other than cash) in relation to any person holding the property shall be its market value, except
that where any other person holds an interest in the property, the value shall be-

(a) the market value of the first-mentioned person's beneficial interest in the property, less

(b) the amount required to discharge any incumbrance (other than a charging order) on that
interest.

(2) Subject to section 6(3), references in this Act to the value at any time (referred to in subsection
(3) as the "material time") of a gift caught by this Act are references to-

(a) the value of the qift to the recipient when he received it adjusted to take account of
subsequent changes in the value of money; or

(b) where subsection (3) applies, the value mentioned therein,
whichever is the greater.

(3) Subiject to section 6(3), if at the material time the recipient holds-
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the property which he received (not being cash); or

property which, in whole or in part, directly or indirectly represents in his hands the property
which he received,

the value referred to in subsection (2)(b) shall be the value to him at the material time of the property
mentioned in paragraph (a) or as the case may be, of the property mentioned in paragraph (b) so far as
it so represents the property which he received, but disregarding in either case any charging order.

Gifts caught by this Act

6.

(1)

(2)

3)

In relation to a drug trafficking offence, a gift (including a gift made before the commencement of
this Act) is caught by this Act if-

(@)

it was made by the defendant at any time since the beginning of the period of six years
ending-

(i) when the proceedings for the drug trafficking offence were instituted against him,
or

(i) where no such proceedings have been instituted, when an application for a
charging or restraint order is made under section 28 or 29; or

it was made by the defendant at any time and was a gift of property-

(i) received by the defendant in connection with drug trafficking carried on by him or
another person, or

(i) which in whole or in part directly or indirectly represented in the defendant's hands
property received by him in that connection.

In relation to a relevant offence, a gift (including a gift made before the commencement of this
Act) is caught by this Act if-

(@)

(b)

it was made by the defendant at any time since the commission of the relevant offence,
or, if more than one, the earliest of the offences to which the proceedings relate (including
any offence which the court takes into consideration in determining his sentence); and

the court considers it appropriate in all the circumstances to take the gift into account.

For the purposes of this Act-

(a)

(b)

the circumstances in which the defendant is to be treated as making a gift include those
where he transfers property to another person, directly or indirectly, for a consideration
the value of which is significantly less than the value of the consideration provided by the
defendant; and

in those circumstances, this section and section 5 shall apply as if the defendant had made
a gift of such share in the property as bears to the whole property the same proportion as
the difference between the values referred to in paragraph (a) bears to the value of the
consideration provided by the defendant.

Other definitions

In this Act-°

“banking institution” means an institution licensed under the Banks and Deposit Companies Act

1999;86

"Bermuda Monetary Authority" means the Authority established under section 2 of the Bermuda

Monetary Authority Act 1969;
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“civil recovery investigation” means—’
(a) an investigation into—
(i whether property is recoverable property or associated property;
(i) who holds the property; or
(iii) the property’s extent or whereabouts,
(b) but an investigation is not a civil recovery investigation if—

(i) proceedings for a recovery order have been started in respect of the
property in question;

(i) an interim receiving order applies to the property in question; or

(iii) subject to section 36.11(2), the property in question is detained under
section 50;

“Confiscated Assets Fund” means the Fund established under section 55A; 8
“confiscation investigation” means an investigation into—

(a) whether a person has benefited from his criminal conduct; or

(b) the extent or whereabouts of his benefit from his criminal conduct;®

"confiscation order" means an order made under section 9'° (including such an order made by
virtue of section 17 or 22);

"the court" means the Supreme Court;

"defendant" means a person against whom proceedings have been instituted for an offence
(whether or not he has been convicted);

“enforcement authority” has the meaning given by section 36F;
“excepted joint owner” has the meaning given by section 36.1A(4);?

“FIA” means the Financial Intelligence Agency established under section 3 of the Financial
Intelligence Agency Act 2007;13

"items subject to legal privilege" means-

(@) communications between a professional legal adviser, and his client made in
connection with the giving of legal advice to the client; and

(b) communications between a professional legal adviser and his client or between
such an adviser and any other person made in connection with or in contemplation
of legal proceedings and for the purpose of such proceedings,

when they are in the possession of a person who is entitled to possession of them; but
items held with the intention of furthering a criminal purpose are not items subject to legal
privilege;

"material" includes any book, document or other record in any form whatsoever, and any container
or article relating thereto;

“Minister” means the Minister responsible for justice;
‘money laundering” means an act which —

(@) constitutes an offence under section 43, 44 or 45;
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(b) constitutes an attempt, conspiracy or incitement to commit an offence specified in
paragraph (a);

(c) constitutes aiding, abetting, counselling or procuring the commission of an offence
specified in paragraph (a); or

(d) would constitute an offence specified in paragraph (a), (b) or (c) if done in
Bermuda;

for these purposes, having possession of any property shall be taken to be doing an act
in relation to it; and “money laundering offence” and “money laundering investigation” have
a corresponding meaning;'°

"premises" includes any place and, in particular, includes-
(@) any vehicle, vessel, aircraft, or offshore structure, and
(b) any tent or moveable structure;

"prescribe" means prescribe by regulations made under this Act; 6

“recoverable property” means property obtained through unlawful conduct, and is to be read in
accordance with sections 36X to 36.1G; "7

“recovery order” means an order made under section 36X;'®
“relevant institution” has the meaning given in subsection (2);°
“respondent” means—?2°

(a) where proceedings are brought by the enforcement authority by virtue of Part llIA,
the person against whom the proceedings are brought;

(b) where no such proceedings have been brought but the enforcement authority has
applied for an interim receiving order or property freezing order, the person against
whom he intends to bring such proceedings;

“share”, in relation to an excepted joint owner, has the meaning given by section 36.1A(4); 2
“suitably qualified person” includes a professional accountant or professional legal adviser; 22
“unlawful conduct” has the meaning given by section 36B; %3

(2) In this Act “relevant institution” means —2*
(a) a banking institution; or

(b) an institution falling within a class of institutions designated as relevant institutions by
order of the Minister.

(3) The Minister may by order subject to negative resolution procedure designate institutions for the
purposes of subsection (2). 25

(4) For the purpose of deciding whether or not property was recoverable at any time (including times
before the commencement of the Proceeds of Crime Amendment (No. 2) Act 2013), it is to be assumed
that the Proceeds of Crime Amendment (No. 2) Act 2013 was in force at that and any other relevant
time.26

(5) References to the satisfaction of the enforcement authority’s right to recover property obtained
through unlawful conduct are to be read in accordance with section 36.1F. 27

[“‘Confiscated Assets Fund” inserted by 2000:35 s.6(1) effective 1 June 2001; “money laundering” deleted
and substituted by 2007:25 s.3 effective 15 November 2008; “banking institution”, “confiscation
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9y kK,

investigation”, “FIA”, “Minister” “relevant institution”, subsection 2 and 3 inserted by 2007:25 s.3 effective
15 November 2008; Section 7 subsection (1) amended by 2009:50 s. 5 effective 15 January 2010;

» S

Section 7 subsection (1) definitions “civil recovery investigation”, “enforcement authority”, “excepted joint
owner”, ‘“recoverable property”, ‘“recovery order”, “respondent”, “share”, “suitably qualified person”,
“unlawful conduct” and subsections (4) and (5) inserted by 2013:40 s. 2 effective 1 November 2013;

amended by 2015:53 s. 2 effective 1 January 2016]

8. Institution and conclusion of proceedings

(1) For the purposes of this Act-

(a) proceedings for an offence are instituted in Bermuda when an information is laid charging
a person with an offence;

(b) proceedings in Bermuda for an offence are concluded on the occurrence of one of the
following events-

(i) the discontinuance of the proceedings;

(i) the acquittal of the defendant;

(iii) the quashing of the defendant's conviction for the offence;

(iv) the satisfaction of a confiscation order made in the proceedings;
(c) an application under section 17, 18, 20 or 22 is concluded-

(i) if the court decides not to make or vary (as the case may be) a confiscation order
against the defendant, when it makes that decision; or

(i) if a confiscation order is made or varied as a result of that application, when the
order is satisfied;

(d) a confiscation order is satisfied when no amount is due under it.

(e) an application under section 36X is concluded— 28

(i) if the court decides not to make or vary (as the case may be) a recovery order,
when it makes that decision; or
(i) if a recovery order is made or varied as a result of that application, when the order
is satisfied;
) a recovery order is satisfied when no amount is due pursuant to it. 2°

(2) For the purposes of this Act, an order is subject to appeal until (disregarding any power of a court
to grant leave to appeal out of time) there is no further possibility of an appeal on which the order could
be varied or set aside.

[Section 8 subsections (1)(e) and (1)(f) inserted by 2013:40 s. 3 effective 1 November 2013]
PART Il - CONFISCATION ORDERS
CONFISCATION ORDERS

9. Confiscation orders?®

(1) Where a defendant appears before the Supreme Court to be sentenced for one or more drug
trafficking offences or relevant offences, the court shall proceed under this section—

(@) on the application of the Director of Public Prosecutions; or
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(b) of its own motion where it considers it appropriate to do so.
(2) The court shall first determine whether the defendant has benefited from criminal conduct.

(3) For the purposes of this Act, a person has benefited from criminal conduct if he has at any time
(whether before or after the commencement of this Act)—

(a) received any payment or other reward in connection with his or another person’s criminal
conduct;

(b) obtained property as a result of or in connection with his or another person’s criminal
conduct; or

(c) derived a pecuniary advantage as a result of or in connection with his or another person’s
criminal conduct.

(4) If the court determines that he has so benefited, it shall, before sentencing or otherwise dealing
with him in respect of the offence or (as the case may be) any of the offences concerned, make a
confiscation order and determine in accordance with section 15 the amount to be recovered in his case
under the order.

(5) The court shall then, in respect of the offence or offences concerned—

(a) order the defendant to pay the amount of the confiscation order within such period as it
may specify; and

(b) take into account the confiscation order before—
(i) imposing any fine on him;
(i) making any other order involving any payment by him; and

(iii) making any order under section 37 of the Misuse of Drugs Act 1972 (forfeiture);
but

(c) subject to paragraph (b), leave the confiscation order out of account in determining the
appropriate sentence or other manner of dealing with the defendant.

[section 9 amended by 2007:25 s.20 effective 15 November 2008; repealed and replaced by 2015:53 s.
2 effective 1 January 2016]

10. Confiscation orders: relevant offences
[REPEALED by 2015:53 s. 2]3'

[Section 10 amended by 2007:25 s.20 effective 15 November 2008; repealed by 2015 : 53 s. 2 effective
1 January 2016]

11. Postponed determinations

(1) Where the court is proceeding under section 932, but considers that it needs more information
before-

(a) determining whether the defendant has benefited as mentioned in the section in question,
or

(b) determining the amount to be recovered from him under a confiscation order,

it may, for the purpose of enabling that information to be obtained, postpone making the determination
for such period as it may specify.

(2) More than one postponement may be made under subsection (1).
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(3) Unless satisfied that there are exceptional circumstances, the court shall not specify a period
under subsection (1) which, by itself or taken together with any other postponement under this section,
exceeds six months from the date of conviction.

(4) Where the defendant appeals against his conviction, the court may on that account-

(a) postpone making either or both of the determinations mentioned in subsection (1) for such
period as it may specify; or

(b) where it has exercised its powers to postpone, extend the specified period.

(5) A postponement or extension under subsection (1) or (4) may be made on the application of the
Director of Public Prosecutions® or the defence or by the court of its own motion.

(6) Unless the court is satisfied there are exceptional circumstances, any postponement or extension
under subsection (4) shall not extend beyond three months after the appeal is determined or otherwise
disposed of.

(7) Where the court exercises its power under this section it may nevertheless proceed to sentence
the defendant in respect of the offence in question or any such offences; and on making a postponed
confiscation order by virtue of this section it may vary any fine or other order involving payment imposed
on the defendant in accordance with subsection (5)(b) of section 934

[section 11 amended by 2007:25 s.20 effective15 November 2008, amended by 2015:53 s. 2 effective 1
January 2016]

12. _ Assessing the proceeds of criminal conduct?®

(1) For the purposes of this Act—

(@) any payments or other rewards received, property obtained or pecuniary advantage
derived by a person at any time (whether before or after the commencement of this Act)
as a result of or in connection with criminal conduct carried on by him or another person
are his proceeds of criminal conduct; and

(b) the value of his proceeds of criminal conduct is the aggregate of the values of the
payments or other rewards, property and pecuniary advantage.

(2) Subject to subsections (5) and (6), the court shall make the required assumptions for the
purpose—

(a) of determining whether the defendant has benefited from criminal conduct; and
(b) if he has, of determining the value of his proceeds of criminal conduct.
(3) The required assumptions are—
(a) that any property appearing to the court—
(i) to have been held by the defendant at any time since his conviction; or

(i) to have been transferred to him at any time since the beginning of the period of six
years ending when the proceedings were instituted against him,

was received by him as a payment or reward, property or a pecuniary advantage in connection with
criminal conduct carried on by him;

(b) that any expenditure of his since the beginning of that period was met out of payments
received by him in connection with criminal conduct carried on by him;

(c) that, for the purpose of valuing any property received or assumed to have been received
by him at any time as such a reward, he received the property free of other interests in it.
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(4) For the purposes of this Act, if a person derives a pecuniary advantage as a result of or in
connection with the commission of an offence, he is to be treated as if he had obtained instead a sum of
money equal to the value of the pecuniary advantage.

(5) The court shall not make any of the required assumptions in relation to any particular property or
expenditure if—

(a) that assumption is shown to be incorrect in the defendant’s case; or

(b) the court is satisfied that there would be a serious risk of injustice in the defendant’s case
if that assumption were to be made,

and where the court, by virtue of this subsection, does not make one of the required assumptions it shall
state its reasons.

(6) For the purpose of assessing the value of the proceeds derived by the defendant from criminal
conduct in a case where a confiscation order has previously been made against him (under this Act or
the Drug Trafficking Suppression Act 1988), the court shall leave out of account any such proceeds that
are shown to the court to have been taken into account in determining the amount to be recovered under
the previous order.

[Section 12 repealed and replaced by 2015:53 s. 3 effective 1 January 2016]
13. Statements

(1) Where the Director of Public Prosecutions® asks the court to proceed under section 937 he shall
give the court, within such period as it may direct, a statement (a "prosecutor's statement") of matters
which he considers relevant in connection with-

(a) determining whether the defendant has benefited from criminal conduct®®; or
(b) assessing the value of his proceeds of criminal conduct. 3°

(2) Where the court proceeds under section 94° without the Director of Public Prosecutions*! having
asked it to do so, it may require him to give it a prosecutor's statement, within such period as it may direct.

(3) Where a prosecutor's statement has been given-

(a) the Director of Public Prosecutions? may at any time give the court a further such
statement; and

(b) the court may at any time require him to give it a further such statement, within such period
as it may direct.

(4) Where any prosecutor's statement has been given and the court is satisfied that it has been
served on the defendant, it may require the defendant, within such period as it may direct-

(a) to indicate the extent to which he accepts the allegations in the statement; and

(b) so far as he does not accept any such allegation, to give particulars of any matters on
which he proposes to rely;

and the court may for the purposes of the determination and assessment mentioned in subsection (1)
treat any acceptance by the defendant as conclusive of the matters to which it relates.

(5) To the extent that the defendant fails in any respect to comply with a requirement under
subsection (4), he may be treated for the purposes of this section as accepting every allegation in the
statement.

(6) Where-
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(@) there is tendered to the court by the defendant a statement as to any matters relevant to
determining the amount that might be realised at the time the confiscation order is made;
and

(b) the Director of Public Prosecutions*?® accepts to any extent any allegation in the statement,

the court may, for the purposes of that determination, treat that acceptance as conclusive of the matters
to which it relates.

(7) An allegation may be accepted or a matter indicated for the purposes of this section either orally
before the court or in writing.

(8) No acceptance by the defendant under this section that proceeds have been derived by him from
criminal conduct 4 shall be admissible in evidence in any proceedings for an offence.

[section 13 amended by 2007:25 s.20 effective 15 November 2008; subsections (1) and (8) amended by
2015:53 s. 4 effective 1 January 2016]

14. Provision of information by defendant

(1) For the purpose of obtaining information to assist it in carrying out its functions in relation to
making a confiscation order, the court may order the defendant to give it such information in such manner
and before such date as may be specified in the order.

(2) If the defendant fails without reasonable excuse to comply with any order under this section, the
court may draw such inference from that failure as it considers appropriate.

(3) Where the Director of Public Prosecutions*® accepts to any extent any allegation made by the
defendant in giving to the court information required under this section, the court may treat that
acceptance as conclusive of the matters to which it relates.

[section 14 amended by 2007:25 s.20 effective15 November 2008]

15. Amount to be recovered

(1) Subject to subsection (3), the amount to be recovered under a confiscation order shall be the
amount the court assesses to be the value of the defendant’s proceeds of criminal conduct.®

(2) If the court is satisfied as to any matter relevant for determining the amount that might be realised
at the time the confiscation order is made (whether by reason of the acceptance of an allegation made
in a statement given under section 13 or made in the giving of information under section 14 or otherwise),
the court may issue a certificate giving its opinion as to the matters concerned and shall do so if satisfied
as mentioned in subsection (3).

(3) If the court is satisfied that the amount that might be realised at the time that the confiscation
order is made is less than the amount the court assesses to be the value of the defendant’s proceeds of
criminal conduct, the amount to be recovered under the confiscation order shall be the amount appearing
to the court to be the amount that might be so realised. 47

[Section 15 subsections (1) and (3) deleted and substituted by 2015:53 s. 5 effective 1 January 2016]
16. Protection of third party rights

(1) Where an application is made for a confiscation order, a person who asserts an interest in
realisable property may apply to the court, before the confiscation order is made, for an order under
subsection (2).

(2) If a person applies to the court for an order under this subsection in respect of his interest in
realisable property and the court is satisfied-

(a) that he was not in any way involved in the defendant's criminal conduct; and
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(b) that he acquired the interest-
(i) for sufficient consideration; and

(i) without knowing, and in circumstances such as not to arouse a reasonable
suspicion, that the property was, at the time he acquired it, property that was
involved in or was the proceeds of criminal conduct,

the court shall make an order declaring the nature, extent and value (as at the time the
order is made) of his interest.

(3) Subject to subsection (4), where a confiscation order has already been made, a person who
asserts an interest in the property may apply under this subsection to the court for an order under
subsection (2).

(4) Except with the leave of the court, an application shall not be made under subsection (3)-
(a) by a person-

(i) who had knowledge of the application for a confiscation order before the order was
made, or

(i) who appeared at the hearing of that application; or
(b) later than 28 days beginning with the day on which the confiscation order was made.

(5) A person who makes an application under subsection (1) or (3) shall give not less than seven
days' written notice of the making of the application to the Director of Public Prosecutions*® who shall be
a party to any proceedings on the application.

[section 16 amended by 2007:25 s.20 effective15 November 2008]
SUBSEQUENT PROCEEDINGS

17. Reconsideration of case

(1) This section applies where a defendant has appeared before the Supreme Court to be sentenced
in respect of one or more drug trafficking or relevant offences but the court has not made a confiscation
order because either— 4°

(a) it did not proceed under this Act; or
(b) it has made a determination that the defendant has not benefited from criminal conduct.
(2) If the Director of Public Prosecutions has evidence which was not previously available but which

he believes would have led the court to determine that the defendant had benefited from criminal conduct,
he may make an application to the court. >

(3) On such an application the court shall consider the evidence and if satisfied that the defendant
had so benefited, the court shall make a confiscation order and order the payment of such amount as it
thinks just in all the circumstances of the case, including in particular the amount of any fine or other
orders for payment imposed on the defendant in respect of the offence or offences in question.

[section 17 amended by 2007:25 s.20 effective15 November 2008; subsections (1) and (2) deleted and
substituted by 2015:53 s. 6 effective 1 January 2016]

18. Revised assessment of proceeds of criminal conduct

(1) This section applies where the court has made a determination of the amount to be recovered
under a confiscation order ("the current determination").
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(2) Where the Director of Public Prosecutions is of the opinion that the real value of the defendant’s
proceeds of criminal conduct was greater than their assessed value, he may apply to the court for the
evidence on which he has formed his opinion to be considered by the court. 5!

(3) If, having considered the evidence, the court is satisfied that the real value of the defendant’s
proceeds of criminal conduct is greater than their assessed value (whether because the real value at the
time of the current determination was higher than was thought or because the value of the proceeds or
benefit in question has subsequently increased), the court shall make a fresh determination of the amount
to be recovered under a confiscation order. %2

(4) In this section—

“assessed value” means the value of the defendant’s proceeds of criminal conduct as assessed
by the court in accordance with section 15(1) of this Act; and

“real value” means the value of the defendant’s proceeds of criminal conduct which took place in
the period by reference to which the current determination was made or in any earlier
period. %3

(5) Any determination by virtue of this section shall be by reference to the amount that might be
realised at the time when the determination is made.

(6) For the avoidance of doubt, section 12(6) shall not apply in relation to any of the defendant’s
proceeds of criminal conduct taken into account in respect of the current determination. 5

(7) If, as a result of making the fresh determination required by subsection (3), the amount to be
recovered exceeds the amount set by the current determination, the court may substitute for the amount
to be recovered under the confiscation order such greater amount as it thinks just in all the circumstances
of the case.

(8) Where the court varies a confiscation order by virtue of this section it shall substitute for the term
of imprisonment in default fixed under section 25(1) in respect of the amount to be recovered under the
order such longer term as may be determined in accordance with that section in respect of the greater
amount to be recovered under the order as varied.

[section 18 amended by 2007:25 s.20 effective 15 November 2008; subsections (2), (3) and (4) deleted
and substituted and subsection (6) amended by 2015:53 s. 7 effective 1 January 2016]

19. Reconsideration etc: supplementary

(1) On an application under section 17 or 18, the court may take into account any payment or other
reward, property or pecuniary advantage received by the defendant on or after the date of the—>°

(a) conviction (in the case of an application under section 17 by virtue of subsection (1)(a));

(b) determination (in the case of an application under section 17 by virtue of subsection
(1)(b)); or
(c) current determination (in the case of an application under section 18),

but only if the Director of Public Prosecutions shows that it was received by the defendant in connection
with criminal conduct, on or before that date.

(2) In considering any evidence which relates to any payment or reward, property or pecuniary
advantage in relation to criminal conduct to which subsection (1) applies, the court shall not make the
assumptions which would otherwise be required by section 12.5¢

(3) No application shall be entertained by the court under section 17 or 18 if it is made after the end
of the period of six years beginning with the date on which the defendant was convicted, or where the
application relates to more than one conviction, the date of the latest conviction.
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(4) Sections 13 and 14 apply, with such modifications as may be necessary, in relation to applications
under sections 17 and 18 as they apply in relation to proceedings under section 9.57

[section 19 amended by 2007:25 s.20 effective 15 November 2008; subsections (1) and (2) deleted and
substituted and subsection (4) amended by 2015:53 s. 8 effective 1 January 2016]

20. Increase in realisable property

(1) This section applies where, by virtue of section 15(3), the amount which a person is ordered to
pay under a confiscation order is less than the amount assessed to be his proceeds of drug trafficking or
benefit from relevant offences (as the case may be).

(2) If, on an application made-
(a) by the Director of Public Prosecutions®, or

(b) by a receiver appointed under section 28 or 31 in relation to the realisable property of the
person in question,

the court is satisfied that the amount that might be realised in the case of the person in question is greater
than the amount taken into account in making the confiscation order (whether it was greater than was
thought when the order was made or has subsequently increased), the court shall issue a certificate to
that effect, giving its reasons.

(3) Where a certificate has been issued the Director of Public Prosecutions® may apply to the court
for an increase in the amount to be recovered under the confiscation order; and on that application the
court may-

(a) substitute for that amount such amount not exceeding the amount assessed as the value
referred to in subsection (1) as appears to the court to be appropriate having regard to the
amount now shown to be realisable; and

(b) increase the term of imprisonment fixed in respect of the confiscation order under section
25(1) if the effect of the substitution is to increase the maximum period applicable in
relation to the order under that section.

[section 20 amended by 2007:25 s.20 effective 15 November 2008]

21. Inadequacy of realisable property

(1) If, on an application made in respect of a confiscation order,
(a) by the defendant; or
(b) by a receiver appointed under section 28 or 31,

the court is satisfied that the realisable property is inadequate for the payment of any amount remaining
to be recovered under the order, the court shall issue a certificate to that effect, giving its reasons.

(2) For the purposes of subsection (1)-

(a) in the case of realisable property held by a person who has been adjudged bankrupt, the
court shall take into account the extent to which any property held by him may be
distributed among creditors; and

(b) the court may disregard any inadequacy in the realisable property which appears to the
court to be attributable, wholly or partly, to anything done by the defendant for the purpose
of preserving any property held by a person to whom the defendant had, directly or
indirectly, made a gift caught by this Act from any risk of realisation under this Act.
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(3) Where a certificate has been issued under subsection (1), the person who applied for it may apply
to the court which made the confiscation order for the amount to be recovered under the order to be
reduced.

(4) The court shall, on an application under subsection (3)-

(a) substitute for the amount to be recovered under the order such lesser amount as the court
thinks just in all the circumstances of the case; and

(b) substitute for the term of imprisonment in default fixed under section 25(1) in respect of
the amount to be recovered under the order a shorter term if such is determined in
accordance with that section in respect of the lesser amount to be recovered under the
order as varied.

(5) Any person appearing to the court to be likely to be affected by any exercise of its powers under
this section shall be entitled to appear before the court and make representations.

ABSCONDED PERSONS ETC

22. Confiscation order where defendant has absconded or died

(1) Where a person has been convicted of one or more drug trafficking or relevant offences, on the
application of the Director of Public Prosecutions® the court may make a confiscation order against him
if satisfied that he has absconded or died.

(2) Where proceedings for one or more drug trafficking or relevant offences have been instituted but
not concluded, on the application of the Director of Public Prosecutions®! the court may make a
confiscation order against the defendant if satisfied that he has absconded, but shall not do so until after
the period of two years beginning with the date which is, in the opinion of the court, the date on which the
defendant absconded.

(3) In any proceedings under this section-

(

a) section 12(2) shall not apply;
(b) section 13 shall apply with the omission of subsections (4) to (6);

(c) the court shall not make a confiscation order against a defendant unless it is satisfied that
the Director of Public Prosecutions®? has taken reasonable steps to contact him; and

(d) any person appearing to the court to be likely to be affected by the making of a confiscation
order shall be entitled to appear before the court and make representations.

(4) Where an application has been made to the court under this section in relation to a defendant
who has absconded and the court has decided not to make a confiscation order against him, section 17
shall not apply at any time while he remains an absconder.

[section 22 amended by 2007:25 s.20 effective15 November 2008]
23. Variation of order made against absconder

(1) Where a confiscation order is made by virtue of section 22(2) and the defendant ceases to be an
absconder, he may apply to the court for a variation of the amount to be recovered under the order.

(2) If on such an application the court is satisfied that the value of the defendant's proceeds of criminal
conduct®® in the period by reference to which the determination in question was made®, or the amount
that might have been realised at the time the order was made, was less than the amount ordered to be
paid under the confiscation order, the court-
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(@) may if it considers it just in all the circumstances reduce the amount to be recovered under
the confiscation order, and

(b) if it does so, shall reduce the term of imprisonment in default in accordance with section
25(1).

(3) Where the court reduces the amount to be recovered under a confiscation order it may, on the
application of a person who held property which was realisable property, order compensation to be paid
to him if satisfied that he has suffered loss as a result of the making of the confiscation order and if,
having regard to all the circumstances of the case, it considers it appropriate to do so.

(4) No application shall be entertained by the court if it is made after the end of six years beginning
on the day on which the confiscation order was made.

[Section 23 subsection (2) amended by 2015:53 s. 9 effective 1 January 2016]

24. Discharge of order where absconder acquitted etc

(1) Where a confiscation order is made by virtue of section 22(2) and the defendant is subsequently
tried for the offence or offences in question and acquitted on all counts, the court shall cancel the
confiscation order.

(2) Where a confiscation order is made by virtue of section 22(2) against a person who ceases to be
an absconder and subsection (1) of this section does not apply, the court may on the application of the
defendant cancel the confiscation order if satisfied that-

(a) there has been undue delay in continuing the proceedings in respect of which the power
under section 22(2) of this Act was exercised; or

(b) the Director of Public Prosecutions® does not intend to proceed with the prosecution.

(3) Where the court cancels a confiscation order under this section it may, on the application of a
person who held property which was realisable property, order compensation to be paid to him if satisfied
that he has suffered loss as a result of the making of the confiscation order and if, having regard to all
the circumstances of the case it considers it appropriate to do so.

(4) Where the court cancels a confiscation order under this section it may make such consequential
or incidental order as it thinks fit.

[section 24 amended by 2007:25 s.20 effective15 November 2008]
PART Ill -ENFORCEMENT OF CONFISCATION ORDERS
DEFAULT POWERS

25. Imprisonment in default

(1) Notwithstanding section 63 of the Criminal Jurisdiction and Procedure Act 2015 (period of
imprisonment in default of payment of fine or costs)®, where the court orders the defendant to pay an
amount under a confiscation order it shall in addition direct him to be imprisoned in default of payment of
any amount under the confiscation order as follows-

(a) if the amount does not exceed $20,000, for a term not exceeding 2 years;

(b) if the amount exceeds $20,000 but does not exceed $50,000, for a term not exceeding 5
years;

(c) if the amount exceeds $50,000 but does not exceed $100,000, for a term not exceeding
7 years; and
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(d) if the amount exceeds $100,000, for a term not exceeding 10 years.
(2) Where-

(a) a warrant to commit the defendant to prison is issued for a default in payment of an amount
ordered to be paid under a confiscation order in respect of an offence or offences; and

(b) at the time the warrant is issued, the defendant is liable to serve any term of imprisonment
in respect of the offence or offences,

the term of imprisonment to be served in default of payment of the amount shall not begin to run until
after the term mentioned in paragraph (b).

(3) Where a defendant serves a term of imprisonment in default of paying any amount due under a
confiscation order, his serving that term does not prevent the confiscation order from continuing to have
effect, so far as any other method of enforcement is concerned.

[Section 25 subsection (1) amended by 2017:35 s. 2 effective 3 November 2017]

26. Interest on unpaid sums

(1) If any sum required to be paid by a person under a confiscation order is not paid when it is required
to be paid, that person shall be liable to pay interest on that sum for the period for which it remains unpaid;
and the amount of interest shall for the purposes of enforcement, be treated as part of the amount to be
recovered from him under the confiscation order.

(2) The court may, on the application of the Director of Public Prosecutions®’, increase the term of
imprisonment fixed in respect of the confiscation order if the effect of subsection (1) is to increase the
maximum period applicable in relation to the order under section 25(1).

(3) The rate of interest under subsection (1) shall be that for the time being applying to a judgment
debt.

[section 26 amended by 2007:25 s.20 effective 15 November 2008]
26A. Enforcement of payment of confiscation order®®
(1) Where—

(a) the Supreme Court has made a confiscation order; and

(b) any sum required to be paid by a person under a confiscation order is not paid when it is
required to be paid,

the court may issue a warrant under this section for the person’s arrest.
(2) A warrant under this section shall be authority—

(a) for any police officer, whether he has the warrant with him or not, to arrest the person who
is the subject of the warrant and bring him before the court to be dealt with according to
law; and

(b) if the circumstances require, for the person to be detained in custody at a police station
for a period of not more than two days after his arrest before he is brought before a court
in accordance with paragraph (a).

(3) A police officer arresting a person by virtue of a warrant under this section shall, at the time of the
arrest, either—

(a) show the warrant to the person being arrested; or
(b) if the officer does not have the warrant with him at the time of the arrest—
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(i) inform the person being arrested of the existence and purport of the warrant; and

(i) after such arrest, show the warrant to the person as soon as reasonably
practicable but not more than four hours after the arrest.

(4) The powers under subsection (1), for the issuance of a warrant, are exercisable—
(a) on application by a police officer;
(b) on application by the Director of Public Prosecutions; or
(c) by the court on its own motion.

(5) Where a person has been brought before the court on a warrant issued under this section the
court may—

(a) impose a period of imprisonment in default in accordance with section 25;
(b) order a fresh assessment of the realisable assets of the defendant;
(c) vary or discharge the confiscation order;
(d) exercise any of the powers as prescribed under sections 27 to 34; or
(e) make any other order that the court deems fit.
[Section 26A inserted by 2015:53 s. 10 effective 1 January 2016]

RESTRAINT AND CHARGING ORDERS

27. Cases in which restraint and charging orders may be made

(1) The powers conferred on the Supreme Court by section 28 to make a restraint order and by
section 29 to make a charging order are exercisable where-

(a) proceedings have been instituted against the defendant for a drug trafficking or relevant
offence or an application has been made in respect of the defendant under section 17, 18,
20 or 22;

(b) the proceedings have not, or the application has not been concluded;
(c) the court is satisfied that there is reasonable cause to believe-

(i) in the case of an application under section 18 or 20 of this Act, that the court will
be satisfied as mentioned in section 18(3) or 20(2); or

(i) in any other case, that the defendant has benefited from drug trafficking or from
any relevant offence (as the case may be).

(2) The court shall not exercise those powers if it is satisfied that there has been undue delay in
continuing the proceedings or application in question, or that it is not intended to proceed with the
prosecution.

(3) Those powers are also exercisable where the court is satisfied-

(a) that a person is to be charged with a drug trafficking or relevant offence or an application
as mentioned in subsection (1)(a) is to be made; and

(b) the court is satisfied as mentioned in subsection (1)(c).

(4) For the purposes of sections 28 and 29, at any time when those powers are exercisable before
proceedings have been instituted-
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(@) references in this Act to the defendant shall be construed as references to the person
referred to in subsection (3)(a); and

(b) references in this Act to realisable property shall be construed as if, immediately before
that time, proceedings had been instituted against the person referred to in subsection (2)
for a drug trafficking or relevant offence.

(5) Where the court has made a restraint or charging order by virtue of subsection (3), the court shall
discharge the order if proceedings in respect of the offence are not instituted, or if the application is not
made, within such time as the court considers reasonable.

28. Restraint orders

(1) The court may make a restraint order to prohibit any person from dealing with any realisable
property, subject to such conditions and exceptions as may be specified in the order.

(2) A restraint order may apply-

(a) to all realisable property held by a specified person, whether the property is described in
the order or not; and

(b) to realisable property held by a specified person, being property transferred to him after
the making of the order.

(3) This section shall not have effect in relation to any property for the time being subject to a charge
under section 29 of this Act or under section 19 of the Drug Trafficking Suppression Act 1988.

(4) A restraint order-
(a) may be made only on an application by the Director of Public Prosecutions®®;
(b) may be made on an ex parte application to a Judge in chambers; and
(c) shall provide for notice to be given to persons affected by the order.

(5) A restraint order-

(a) may, on the application of any person affected by the order, be discharged or varied in
relation to any property; and

(b) shall be discharged when proceedings for the offence are concluded.
(6) Where the court has made a restraint order, the court-
(a) may at any time appoint a receiver-
(i) to take possession of any realisable property; and

(i) in accordance with the directions of the court, to manage or otherwise deal with
any property in respect of which he is appointed,

subject to such exceptions and conditions as may be specified by the court; and

(b) may require any person having possession of property in respect of which the receiver is
appointed under this section to give possession of it to the receiver.

(7) For the purposes of this section, dealing with property held by any person includes (without
prejudice to the generality of the expression)-

(a) where a debt is owed to that person, making a payment to any person in reduction of the
amount of the debt; and

(b) removing the property from Bermuda.
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(8) Where the court has made a restraint order, a police officer may seize any realisable property for
the purpose of preventing its removal from Bermuda; and property so seized shall be dealt with in
accordance with the directions of the court.

[section 28 amended by 2007:25 s.20 effective 15 November 2008]
29. Charging orders

(1) For the purposes of this Act, a charging order is an order made under this section imposing on
any such realisable property as may be specified in the order a charge for securing the payment of money
to the Crown.

(2) The court may make a charging order on realisable property for securing the payment to the
Crown-

(@) where a confiscation order has been made, of an amount not exceeding the amount
payable under the confiscation order; and

(b) where a confiscation order has not been made, of an amount equal to the value from time
to time of the property charged.

(3) A charging order-
(a) may be made only on an application by the Director of Public Prosecutions’®; and
(b) may be made on an ex parte application to a Judge in chambers.

(4) Subiject to subsection (6), a charge may be imposed by a charging order only on-

(a) any interest in realisable property, which is an interest held beneficially by the defendant
or by a person to whom the defendant has directly or indirectly made a gift caught by this
Act-

(i) in any chargeable asset; or
(i) under any trust; or

(b) any interest in realisable property held by a person as trustee of a trust if the interest is in
a chargeable asset or is an interest under another trust and a charge may, by virtue of
paragraph (a), be imposed by a charging order on the whole beneficial interest under the
first-mentioned trust.

(5) In this section-
(a) "chargeable asset" means any of the following-
i) any land in Bermuda;
i) any relevant securities;
iii) any motor vehicle;

(
(
(
(iv) any vessel,
(v) any aircraft;
(

Vi) any other type of asset which the Minister”' may prescribe for the purposes of this

section; and
(b) "relevant securities" means any of the following-
(i) securities of the government or of any public authority;

(i) stock of any body incorporated in Bermuda;
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(iii) stock of any body incorporated outside Bermuda or of any country or territory
outside Bermuda, being stock registered in a register kept at any place within
Bermuda;

(iv) options in relation to stock described in sub-paragraphs (ii) or (iii);

(v) units of any unit trust in respect of which a register of the unit holders is kept at any
place in Bermuda.

(6) In any case where a charge is imposed by a charging order on any interest in any relevant
securities, the court may provide for the charge to extend to any interest or dividend payable in respect
of them.

(7) Where the court has made a charging order, the court may give such directions to such person
as the court thinks fit to safeguard the assets under the charging order.

(8) The court-

(a) may, on the application of any person affected by the charging order, make an order
discharging or varying it; and

(b) shall make an order discharging the charging order if the proceedings for the offence are
concluded or on payment into court of the amount which is secured by the charge.

[section 29 amended by 2007:25 s.20 effective 15 November 2008]
30. Charging orders: supplementary

(1) A charging order may be made either absolutely or subject to conditions including in particular
conditions-

(a) as to notifying any person holding any interest in the property to which the order relates;
or

(b) as to the time when the charge is to become enforceable.

(2) Notice of any charging order shall be deposited in the office of the Registrar-General for recording
and registration in accordance with section 3 of the Registrar-General (Recording of Documents) Act
1955 or, if it relates to land, the Land Title Registry Office for recording and registration in accordance
with section 3 of the Land Title Registrar (Recording of Documents) Act 201772

(3) Subiject to any provision made under section 31, a charge imposed by a charging order shall have
the like effect and shall be enforceable in the same manner as an equitable charge created by the person
holding the beneficial interest or, as the case may be, the trustees by writing under their hand.

[Section 30 subsection (2) amended by 2017:9 s. 11 effective 20 February 2017]
REALISATION OF PROPERTY

31. Realisation of property

(1) The court may, on an application by the Director of Public Prosecutions”, exercise the powers
conferred by this section, where a confiscation order has been made and it is neither satisfied nor subject
to appeal.

(2) The court may appoint a receiver in respect of realisable property.

(3) The court may empower the receiver appointed under this section or section 28 or in pursuance
of a charging order-
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(@) to enforce any charge imposed under section 29 on realisable property or on interest or
dividends payable in respect of such property; and

(b) in relation to any realisable property other than property for the time being subject to a
charge under section 29, to take possession of the property subject to such conditions or
exceptions as may be specified by the court.

(4) The court may order any person having possession of realisable property to give possession of it
to the receiver.

(5) The court may empower the receiver to realise any realisable property in such manner as the
court may direct.

(6) The court-

(a) may order any person holding an interest in realisable property to make such payment to
the receiver in respect of any beneficial interest held by the defendant or, as the case may
be, the recipient of a gift caught by this Act as the court may direct; and

(b) may, on the payment being made, by order transfer, grant or extinguish any interest in the
property.

(7) Subsections (4) to (6) shall not apply to property for the time being subject to a charge under
section 29 of this Act (or section 19 of the Drug Trafficking Suppression Act 1988).

(8) The court shall not in respect of any property exercise the powers conferred by subsection (3)(a),
(5) or (6) unless a reasonable opportunity has been given for persons holding any interest in the property
to make representations to the court.

[section 31 amended by 2007:25 s.20 effective 15 November 2008]

32. Application of proceeds of realisation etc

(1) The following sums in the hands of the receiver pursuant to section 28 or 31 or in pursuance of a
charging order-

(@) the proceeds of the enforcement of any charge imposed under section 29;

(b) the proceeds of the realisation, other than by the enforcement of such a charge, of any
property under section 28 or 31; and

(c) any other sums, being property held by the defendant,

shall, after such payments (if any) as the court may direct have been made out of those sums, be applied
on the defendant's behalf towards the satisfaction of the confiscation order.

(2) If, after the amount payable under the confiscation order has been fully paid, any such sums
remain in the hands of the receiver, he shall distribute those sums-

(a) among such of those who held property which has been realised under this Act; and
(b) in such proportions,

as the court may direct after giving a reasonable opportunity for such persons to make representations
to the court.

33. Exercise of powers for the realisation of property

(1) This section shall apply to the powers conferred on the court by sections 28 to 32 or on the
receiver pursuant to section 28 or 31 or in pursuance of a charging order.
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(2) Subiject to subsections (3) to (6), the powers shall be exercised with a view to making available
for satisfying the confiscation order or (as the case may be) any confiscation order that may be made in
the defendant's case, the value for the time being of realisable property held by any person by the
realisation of such property.

(3) In the case of realisable property held by a person to whom the defendant has, directly or
indirectly, made a gift caught by this Act, the powers shall be exercised with a view to realising no more
than the value for the time being of the gift.

4) The powers shall be exercised with a view to allowing any person other than the defendant or the
recipient of any such gift to retain or recover the value of any property held by him.

(5) In exercising those powers, no account shall be taken of any obligations of the defendant or of
the recipient of any such gift which conflict with the obligation to satisfy the confiscation order.

(6) An order may be made or other action taken in respect of a debt owed by the Crown.

34. Receivers: supplementary

(1) Where a receiver appointed under section 28 or 31 or in pursuance of a charging order-

(a) takes any action in relation to property which is not realisable property, being action which
he would be entitled to take if it were such property, and

(b) believes and has reasonable grounds for believing, that he is entitled to take that action in
relation to that property,

he shall not be liable to any person in respect of any loss or damage resulting from his action, except in
so far as the loss or damage is caused by his negligence.

(2) Any amount due in respect of the remuneration and expenses of a receiver so appointed shall be
paid out of the Consolidated Fund or the Confiscated Assets Fund.”

[Section 34 amended by 2000:35 s.6(2) effective 1 June 2001]
INSOLVENCY

35. Bankruptcy of defendant or respondent’®

(1) Where a person who holds realisable property or recoverable property’® is adjudged bankrupt-

(a) property for the time being subject to a restraint order, a property freezing order or an
interim receiving order’” made before the order adjudging him bankrupt; 78

(b) any proceeds of property realised by virtue of section 28(6) or 31(5) or (6) , or 36H or
360, for the time being in the hands of a receiver appointed under section 28 or 31; or
36L; and®°,

(c) any proceeds realised by virtue of Part IlIA for the time being in the hands of a trustee
appointed under section 36Y,8’

shall be excluded from the bankrupt's estate for the purposes of the Bankruptcy Act 1989 ("the 1989
Act").

(2) Where a person has been adjudged bankrupt, the powers conferred on the court by sections 28
to 32, section 36M or 36P% or on a receiver or trustee appointed under section 36Y?83 shall not be
exercised in relation to property for the time being comprised in the property of the bankrupt for the
purposes of the 1989 Act.
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(3) Nothing in the 1989 Act shall be taken as restricting, or enabling the restriction of, the exercise of
those powers referred to in subsection (2).

(4) Subsection (2) shall not affect the enforcement of a charging order-
(@) made before the order adjudging the person bankrupt; or

(b) on property which was subject to a restraint order when the order adjudging him bankrupt
was made.

(5) Where, in the case of a debtor, the receiver constituted by virtue of section 9 of the 1989 Act or
an interim receiver stands appointed under section 10 of the 1989 Act, and any property of the debtor is
subject to a restraint order-

(a) the powers conferred on the receiver by virtue of that Act shall not apply to property for
the time being subiject to the restraint order; and

(b) any such property in the hands of the receiver shall, subject to a lien for any expenses
(including his remuneration) properly incurred in respect of the property, be dealt with in
such manner as the court may direct.

(6) Where a person is adjudged bankrupt and has directly or indirectly made a gift caught by this Act-

(a) no order shall be made by virtue of section 33 or 45 of the 1989 Act (avoidance of certain
settlements etc) in respect of the making of the gift at any time when-

(i) proceedings for the drug trafficking or relevant offence have been instituted against
him and have not been concluded;

(i) an application has been made in respect of the defendant under section 17, 18, 20
or 22 of this Act and has not been concluded; or

(iii) property of the person to whom the gift was made is subject to a restraint order or
a charging order; and

(b) any order made by virtue of section 33 or 45 of the 1989 Act after the conclusion of the
proceedings shall take into account any realisation under this Act of property held by the
person to whom the gift was made.

[Section 35 subsections (1) and (2) amended by 2013:40 s. 4 effective 1 November 2013]

36. Winding up of company holding realisable property or recoverable property®*

(1) Where realisable property or recoverable property® is held by a company and an order for the
winding up of the company has been made or a resolution has been passed by the company for the
voluntary winding up, the functions of the liquidator shall not be exercisable in relation to-

(a) property for the time being subject to a restraint order made before the relevant time; and

(b) any proceeds of property realised by virtue of section 28(6) or 31(5) or (6) for the time
being in the hands of a receiver appointed under section 28 or 31; or®

(c) any proceeds of property realised by virtue of Part IlIA for the time being in the hands of
a trustee appointed under section 36Y,%"

but there shall be payable out of such property any expenses (including the remuneration of the liquidator)
properly incurred in the winding up in respect of the property.

(2) Where, in the case of a company, such an order has been made or such a resolution has been
passed, the powers conferred on the court by sections 28 to 32 or section 36M or 36P or on a receiver
or a trustee appointed under section 36Y or8 on a receiver so appointed shall not be exercised in relation
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to any realisable property held by the company in relation to which the functions of the liquidator are
exercisable-

(a) so as to inhibit him from exercising those functions for the purpose of distributing any
property held by the company to the company's creditors; or

(b) so as to prevent the payment out of any property of expenses (including the remuneration
of the liquidator) properly incurred in the winding up in respect of the property.

(3) Nothing in the Companies Act 1981 shall be taken as restricting, or enabling the restriction of, the
exercise of those powers referred to in subsection (2).

(4) Subsection (2) shall not affect the enforcement of a charging order made before the relevant time
or on property which was subject to a restraint order at the relevant time.

(5) In this section-
"company" means any company which may be wound up under the Companies Act 1981;

"liquidator" includes any person appointed to the office of liquidator (whether provisionally or
otherwise) under the Companies Act 1981;

"the relevant time" means-

(a) where no order for the winding up of the company has been made, the time of the
passing of the resolution for voluntary winding up;

(b) where-
(i) such an order has been made; but

(i) before the presentation of the petition for the winding up of the company by
court order, such a resolution had been passed by the company,

the time of the passing of the resolution; and

(c) in any other case where such an order has been made, the time of the making of
the order.

[Section 36 subsections (1) and (2) amended by 2013:40 s. 5 effective 1 November 2013]
PART IIIA%®
CIVIL RECOVERY OF THE PROCEEDS ETC. OF UNLAWFUL CONDUCT

[Section 26 of the Proceeds of Crime Amendment (No. 2) Act 2013 (2013:40), effective 1 November
2013,
Transitional

Until the enforcement authority has been designated under section 36F, the Minister shall exercise the
powers and perform the functions conferred on the enforcement authority for the purposes of Part IlIA.]

36A __ Civil recovery proceedings®®

(1) The enforcement authority may recover, in civil proceedings before the Supreme Court, property
which is, or represents, property obtained through unlawful conduct.

(2) The powers conferred by this Part are exercisable in relation to any property whether or not any
proceedings have been brought for an offence in connection with the property.
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(3) Proceedings for a recovery order may be taken by the enforcement authority against any person
who the authority is satisfied holds recoverable property.

(4) The enforcement authority shall serve the originating summons —
(@) on the respondent; and

(b) unless the court dispenses with service, on any other person who the enforcement
authority thinks holds any associated property which the authority wishes to be subject to
a recovery order,

wherever domiciled, resident or present.

(5) If any property which the enforcement authority wishes to be subject to a recovery order is not
specified in the originating summons it shall be described in the summons in general terms; and the
originating summons shall state whether it is alleged to be recoverable property or associated property.

(6) The references above to the originating summons include any affidavit filed in support.

(7) Section 62 of the Supreme Court Act 1905 shall be deemed to extend to the making of rules under
that section to regulate—

(a) the practice and procedure for the making of recovery orders;
(b) proceedings in relation to such orders.
[Section 36A inserted by 2013:40 s. 6 effective 1 November 2013]
36B  Unlawful conduct®’
(1) Conduct is unlawful conduct if it is unlawful under the criminal law of Bermuda.
(2) Conduct which —

(@) occurs in a country outside Bermuda and is unlawful under the criminal law of that country;
and

(b) if it occurred in Bermuda, would be unlawful under the criminal law of Bermuda,
is also unlawful conduct.
(3) The court shall decide whether it is proved —

(a) that any matters alleged to constitute unlawful conduct have occurred; or

(b) that any person has obtained any property through such unlawful conduct.
[Section 36B inserted by 2013:40 s. 6 effective 1 November 2013]
36C __ Property obtained through unlawful conduct®

(1) A person obtains property through unlawful conduct (whether his own conduct or another's) if he
obtains property by or in return for the conduct.

(2) In deciding whether any property was obtained through unlawful conduct —

(a) it is immaterial whether or not any money, goods or services were provided in order to put
the person in question in a position to carry out the conduct;

(b) it is not necessary to show that the conduct was of a particular kind if it is shown that the
property was obtained through conduct of one of a number of kinds, each of which would
have been unlawful conduct.

[Section 36C inserted by 2013:40 s. 6 effective 1 November 2013]
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36D Associated property??

(1) "Associated property" means property of any of the following descriptions (including property held
by the respondent) which is not itself the recoverable property —

(a) any interest in the recoverable property;

(b) any other interest in the property in which the recoverable property subsists;
(c) if the recoverable property is a tenancy in common, the tenancy of the other tenant;
(d) if the recoverable property is part of a larger property, but not a separate part, the

remainder of that property.
(2) References to property being associated with recoverable property are to be read accordingly.

(3) No property (referred to in subsection (1)) is to be treated as associated with recoverable property
consisting of rights under a pension scheme, pension fund or pension plan.

[Section 36D inserted by 2013:40 s. 6 effective 1 November 2013]
36E___ Obtaining and disposing of property®*

(1) References to a person disposing of his property include a reference—
(a) to his disposing of a part of it; or
(b) to his granting an interest in it,
(or to both); and references to the property disposed of are to any property obtained on the disposal.

(2) A person who makes a payment to another is to be treated as making a disposal of his property
to the other, whatever form the payment takes.

(3) Where a person's property passes to another under a will or intestacy or by operation of law, it is
to be treated as disposed of by him to the other.

(4) A person is only to be treated as having obtained his property for value in a case where he gave
unexecuted consideration if the consideration has become executed consideration.

[Section 36E inserted by 2013:40 s. 6 effective 1 November 2013]

36F Enforcement authority®

(1) There shall be an enforcement authority which shall be designated by the Minister for the
purposes of this Part.

(2) The Minister may by order designate a public authority as the enforcement authority.

(3) An order made by the Minister under subsection (2) shall be subject to the negative resolution
procedure.

[Section 36F inserted by 2013:40 s. 6 effective 1 November 2013]
Transitional

Until the enforcement authority has been designated under section 36F, the Minister shall exercise the
powers and perform the functions conferred on the enforcement authority for the purposes of Part IlIA.]

36G Financial threshold®

(1) The enforcement authority may not start proceedings for a recovery order unless the enforcement
authority reasonably believes that the aggregate value of the recoverable property which the authority
wishes to be subject to a recovery order is not less than $25,000.
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(2) The Minister may by order vary the amount specified in subsection (1).

(3) If the enforcement authority applies for an interim receiving order before starting the proceedings,
subsection (1) applies to the application instead of to the start of the proceedings.

4) This section does not affect the continuation of proceedings for a recovery order which have been
properly started or the making or continuing effect of an interim receiving order which has been properly
applied for.

[Section 36G inserted by 2013:40 s. 6 effective 1 November 2013]
PROPERTY FREEZING ORDERSY’

36H _ Application for property freezing order®

(1) Where the enforcement authority may take proceedings for a recovery order in the court, the
authority may apply to the court for a property freezing order (whether before or after starting the
proceedings).

(2) A property freezing order is an order that —
(a) specifies or describes the property to which it applies; or

(b) subject to any exclusions (see section 36J(1)(b) and (2)), prohibits any person to whose
property the order applies from in any way dealing with the property.

(3) An application for a property freezing order may be made ex parte—

(a) if the circumstances are such that notice of the application would prejudice any right of the
enforcement authority to obtain a recovery order in respect of any property; or

(b) if the enforcement authority has taken all reasonable steps to serve notice of the
application, but has not been able to do so.

(4) The court may make a property freezing order on an application if it is satisfied that the condition
in subsection (5) is met and, where applicable, that the condition in subsection (6) is met.

(5) The first condition is that there is a good arguable case —

(a) that the property to which the application for the order relates is or includes recoverable
property; and

(b) that, if any of it is not recoverable property, it is associated property.
(6) The second condition is that, if —

(a) the property to which the application for the order relates includes property alleged to be
associated property; and

(b) the enforcement authority has not established the identity of the person who holds it,
the authority has taken all reasonable steps to do so.
[Section 36H inserted by 2013:40 s. 6 effective 1 November 2013]

36l Variation and setting aside of order®®

(1) The court may at any time vary or set aside a property freezing order.

(2) If the court makes an interim receiving order that applies to all of the property to which a property
freezing order applies, it shall set aside the property freezing order.
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(3) If the court makes an interim receiving order that applies to some but not all of the property to
which a property freezing order applies, it shall vary the property freezing order so as to exclude any
property to which the interim receiving order applies.

(4) If the court decides that any property to which a property freezing order applies is neither
recoverable property nor associated property, it shall vary the order so as to exclude the property.

(5) Before exercising power under this Part to vary or set aside a property freezing order, the court
shall (as well as giving the parties to the proceedings an opportunity to be heard) give such an opportunity
to any person who may be affected by its decision.

(6) Subsection (5) does not apply where the court is acting as required by subsection (2) or (3).
[Section 361 inserted by 2013:40 s. 6 effective 1 November 2013]
36J  Exclusions'®

(1) The power to vary a property freezing order includes (in particular) power to make exclusions as
follows —

(a) power to exclude property from the order; and

(b) power, otherwise than by excluding property from the order, to make exclusions from the
prohibition on dealing with the property to which the order applies.

(2) Exclusions from the prohibition on dealing with the property to which the order applies (other than
exclusions of property from the order) may also be made when the order is made.

(3) An exclusion may, in particular, make provision for the purpose of enabling any person —
(a) to meet his reasonable living expenses; or
(b) to carry on any trade, business, profession or occupation.

(4) An exclusion may be made subject to such conditions as the court deems appropriate in the
circumstances.

(5) Where the court exercises the power to make an exclusion for the purpose of enabling a person
to meet legal expenses that he has incurred, or may incur, in respect of proceedings under this Part, it
shall ensure that the exclusion —

(a) is limited to reasonable legal expenses that the person has reasonably incurred or that he
reasonably incurs;

(b) specifies the total amount that may be released for legal expenses in pursuance of the
exclusion; and

(c) is made subject to the required conditions by virtue of section 65(1A) in addition to any
conditions imposed under subsection (4).

(6) The court, in deciding whether to make an exclusion for the purpose of enabling a person to meet
legal expenses of his in respect of proceedings under this Part shall have regard (in particular) to the
desirability of the person being represented in any proceedings under this Part in which he is a participant.

(7) If excluded property is not specified in the order it shall be described in the order in general terms.

(8) The power to make exclusions shall, subject to subsection (6), be exercised with a view to
ensuring, so far as practicable, that the satisfaction of any right of the enforcement authority to recover
the property obtained through unlawful conduct is not unduly prejudiced.

(9) Subsection (8) does not apply where the court is acting as required by section 361(3) or (4).
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[Section 36J inserted by 2013:40 s. 6 effective 1 November 2013]

36K Restriction on proceedings and remedies'"!

(1) While a property freezing order has effect —

(a) the court may stay any action, execution or other legal process in respect of the property
to which the order applies; and

(b) no distress may be levied against the property to which the order applies except with the
leave of the court and subject to any terms the court may impose.

(2) If a court (whether the Supreme Court or any other court) in which proceedings are pending in
respect of any property is satisfied that a property freezing order has been applied for or made in respect
of the property, it may either stay the proceedings or allow them to continue on any terms it thinks fit.

(3) If a property freezing order applies to a tenancy of any premises, no landlord or other person to
whom rent is payable may exercise the right of forfeiture by peaceable re-entry in relation to the premises
in respect of any failure by the tenant to comply with any term or condition of the tenancy, except with
the leave of the court and subject to any terms the court may impose.

(4) Before exercising any power conferred by this section, the court shall (as well as giving the parties
to any of the proceedings concerned an opportunity to be heard) give such an opportunity to any person
who may be affected by the court's decision.

[Section 36K inserted by 2013:40 s. 6 effective 1 November 2013]

36L___ Receivers in connection with property freezing orders %2

(1) Subsection (2) applies if —

(@) the court makes a property freezing order on an application by the enforcement authority;
and

(b) the authority applies to the court to proceed under subsection (2) (whether as part of the
application for the property freezing order or at any time afterwards).

(2) The court may by order appoint a receiver in respect of any property to which the property freezing
order applies.

(3) An application for an order under this section may be made ex parte if the circumstances are such
that notice of the application would prejudice any right of the enforcement authority to obtain a recovery
order in respect of any property.

(4) In its application for an order under this section, the enforcement authority shall nominate a
suitably qualified person for appointment as a receiver.

(5) Such suitably qualified person may be a member of staff of the enforcement authority.

(6) The enforcement authority may apply a sum received by it under section 36.1G(2) in making
payment of the remuneration and expenses of a receiver appointed under this section.

(7) Subsection (6) does not apply in relation to the remuneration of the receiver if he is a member of
staff of the enforcement authority (but it does apply in relation to such remuneration if the receiver is a
person providing services under arrangements made by the enforcement authority).

[Section 36L inserted by 2013:40 s. 6 effective 1 November 2013]

36M Powers of receiver appointed under section 36L'%

(1) If the court appoints a receiver under section 36L on an application by an enforcement authority,
the court may act under this section on the application of the authority.
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(2) The court may by order authorise or require the receiver —

(a) to exercise any of the management powers mentioned in paragraph 5 of Schedule 1 in
relation to any property in respect of which the receiver is appointed;

(b) to take any other steps the court thinks appropriate in connection with the management of
any such property (including securing the detention, custody or preservation of the
property in order to manage it).

c

The court may by order require any person in respect of whose property the receiver is appointed

(a) to bring the property to a place specified by the receiver or to place it in the custody of the
receiver (if, in either case, he is able to do so);

(b) to do anything he is reasonably required to do by the receiver for the preservation of the
property.

(4) The court may by order require any person in respect of whose property the receiver is appointed
to bring any documents relating to the property which are in his possession or control to a place specified
by the receiver or to place them in the custody of the receiver.

(5) Any prohibition on dealing with property imposed by a property freezing order does not prevent a
person from complying with any requirements imposed by virtue of this section.

6)  If-

(a) the receiver deals with any property which is not property in respect of which he is
appointed under section 36L; and

(b) at the time he deals with the property he believes on reasonable grounds that he is entitled
to do so by virtue of his appointment,

the receiver shall not be liable to any person in respect of any loss or damage resulting from his dealing
with the property except so far as the loss or damage is caused by his negligence.

(7) A receiver appointed under section 36L shall (subject to section 36L(7)) be entitled to be paid his
remuneration and expenses out of the proceeds of the property realised by the receiver.

[Section 36M inserted by 2013:40 s. 6 effective 1 November 2013]

36N Supervision of section 36L receiver and variations'%

(1) Any of the following persons may at any time apply to the court for directions as to the exercise
of the functions of a receiver appointed under section 36L —

(@) the receiver;

(b) any party to the proceedings for the appointment of the receiver or the property freezing
order concerned;

(c) any person affected by any action taken by the receiver;
(d) any person who may be affected by any action proposed to be taken by the receiver.

(2) Before giving any directions under subsection (1), the court shall give an opportunity to be heard
to -

(a) the receiver;

(b) the parties to the proceedings for the appointment of the receiver and for the property
freezing order concerned;
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(c) any person who may be interested in the application under subsection (1).

(3) The court may at any time vary or set aside the appointment of a receiver under section 36L, or
any order under section 36M.

4) Before exercising any power under subsection (3), the court shall give an opportunity to be heard
to—

(a) the receiver;

(b) the parties to the proceedings for the appointment of the receiver, for the order under
section 36M or, as the case may be, for the directions under this section;

(c) the parties to the proceedings for the property freezing order concerned;
(d) any person who may be affected by the court’s decision.
[Section 36N inserted by 2013:40 s. 6 effective 1 November 2013]

INTERIM RECEIVING ORDERS'%

360 _ Application for interim receiving order'%®

(1) Where the enforcement authority may take proceedings for a recovery order in the court, the
authority may apply to the court ex parte for an interim receiving order (whether before or after starting
the proceedings).

(2) An interim receiving order is an order for —
(a) the detention, custody or preservation of property; and
(b) the appointment of an interim receiver.

(3) An application for an interim receiving order may be made ex parte if the circumstances are such
that notice of the application would prejudice any right of the enforcement authority to obtain a recovery
order in respect of any property.

(4) The court may make an interim receiving order on the application if it is satisfied that the conditions
in subsections (5) and, where applicable, (6) are met.

(5) The first condition is that there is a good arguable case —

(a) that the property to which the application for the order relates is or includes recoverable
property; and

(b) that, if any of it is not recoverable property, it is associated property.
(6) The second condition is that, if —

(a) the property to which the application for the order relates includes property alleged to be
associated property; and

(b) the enforcement authority has not established the identity of the person who holds it,
the authority has taken all reasonable steps to do so.

(7) In its application for an interim receiving order, the enforcement authority shall nominate a suitably
qualified person for appointment as interim receiver, but the nominee may not be a member of staff of
the enforcement authority.

(8) The extent of the power to make an interim receiving order is not limited by sections 36P to 36W.
[Section 360 inserted by 2013:40 s. 6 effective 1 November 2013]
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36P  Functions of interim receiver'"’

(1) An interim receiving order may authorise or require the interim receiver —
(a) to exercise any of the powers mentioned in Schedule 1;
(b) to take any other steps the court thinks appropriate,

for the purpose of securing the detention, custody or preservation of the property to which the order
applies or of taking any steps under subsection (2).

(2) An interim receiving order shall require the interim receiver to take any steps which the court
thinks necessary to establish —

(a) whether or not the property to which the order applies is recoverable property or
associated property;

(b) whether or not any other property is recoverable property (in relation to the same unlawful
conduct) and, if it is, who holds it.

(3)  If—

(a) the interim receiver deals with any property which is not property to which the order
applies; and

(b) at the time he deals with the property he believes on reasonable grounds that he is entitled
to do so in pursuance of the order,

the interim receiver is not liable to any person in respect of any loss or damage resulting from his dealing
with the property except so far as the loss or damage is caused by his negligence.

[Section 36P inserted by 2013:40 s. 6 effective 1 November 2013]
36Q Registration'® 109

(1) Notice of any interim receiving order (which relates to land) shall be deposited in the office of the
Land Title Registrar for recording and registration in accordance with section 3 of the Land Title Registrar
(Recording of Documents) Act 201710,

(2) A person applying for an interim receiving order shall be treated for the purposes of Land Title
Registrar (Recording of Documents) Act 2017'"" as a depositor as that term is defined in that Act.

[Section 36Q inserted by 2013:40 s. 6 effective 1 November 2013; subsections (1) and (2) amended by
2017:9 s. 11 effective 20 February 2017]

36R Duties of respondent etc. 112

(1) An interim receiving order may require any person to whose property the order applies—

(@) to bring the property to a place specified by the interim receiver or place it in the custody
of the interim receiver (if, in either case, he is able to do so);

(b) to do anything he is reasonably required to do by the interim receiver for the preservation
of the property.

(2) An interim receiving order may require any person to whose property the order applies to bring
any documents relating to the property which are in his possession or control to a place specified by the
interim receiver or to place them in the custody of the interim receiver.

[Section 36R inserted by 2013:40 s. 6 effective 1 November 2013]
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36S  Supervision of interim receiver and variation of order'!?

(1) The interim receiver, any party to the proceedings and any person affected by any action taken
by the interim receiver, or who may be affected by any action proposed to be taken by him, may at any
time apply to the court for directions as to the exercise of the interim receiver’s functions.

(2) Before giving any directions under subsection (1), the court shall (as well as giving the parties to
the proceedings an opportunity to be heard) give such an opportunity to the interim receiver and to any
person who may be interested in the application.

(3) The court may at any time vary or set aside an interim receiving order.

(4) Before exercising any power to vary or set aside an interim receiving order, the court shall (as
well as giving the parties to the proceedings an opportunity to be heard) give such an opportunity to the
interim receiver and to any person who may be affected by the court’s decision.

[Section 36S inserted by 2013:40 s. 6 effective 1 November 2013]
36T Restrictions on dealing etc. with property''4

(1) An interim receiving order shall, subject to any exclusions made in accordance with this section,
prohibit any person to whose property the order applies from dealing with the property.

(2) Exclusions may be made when the interim receiving order is made or on an application to vary
the order.

(3) An exclusion may, in particular, make provision for the purpose of enabling any person—
(a) to meet his reasonable living expenses; or
(b) to carry on any trade, business, profession or occupation,

and may be made subject to conditions.

(4) But an exclusion may not be made for the purpose of enabling any person to meet any legal
expenses in respect of proceedings under this Part except as provided by regulations under section
65(1A).

(5) If the excluded property is not specified in the order it shall be described in the order in general
terms.

(6) The power to make exclusions shall be exercised with a view to ensuring, so far as practicable,
that the satisfaction of any right of the enforcement authority to recover the property obtained through
unlawful conduct is not unduly prejudiced.

[Section 36T inserted by 2013:40 s. 6 effective 1 November 2013]

36U Restriction on proceedings and remedies"®

(1) While an interim receiving order has effect—

(a) the court may stay any action, execution or other legal process in respect of the property
to which the order applies;

(b) no distress may be levied against the property to which the order applies except with the
leave of the court and subject to any terms the court may impose.

(2) If a court (whether the Supreme Court or any other court) in which proceedings are pending in
respect of any property is satisfied that an interim receiving order has been applied for or made in respect
of the property, the court may either stay the proceedings or allow them to continue on any terms it thinks
fit.
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(3) If the interim receiving order applies to a tenancy of any premises, no landlord or other person to
whom rent is payable may exercise any right of forfeiture by peaceable re-entry in relation to the premises
in respect of any failure by the tenant to comply with any term or condition of the tenancy, except with
the leave of the court and subject to any terms the court may impose.

(4) Before exercising any power conferred by this section, the court shall (as well as giving the parties
to any of the proceedings in question an opportunity to be heard) give such an opportunity to the interim
receiver (if appointed) and any person who may be affected by the court ’s decision.

[Section 36U inserted by 2013:40 s. 6 effective 1 November 2013]

36V Exclusion of property which is not recoverable etc. "¢

(1) If the court decides that any property to which an interim receiving order applies is neither
recoverable property nor associated property, it shall vary the order so as to exclude it.

(2) The court may vary an interim receiving order so as to exclude from the property to which the
order applies any property which is alleged to be associated property if the court thinks that the
satisfaction of any right of the enforcement authority to recover the property obtained through unlawful
conduct will not be prejudiced.

(3) The court may exclude any property within subsection (2) on any terms or conditions, applying
while the interim receiving order has effect, which the court thinks necessary or expedient.

[Section 36V inserted by 2013:40 s. 6 effective 1 November 2013]
36W__ Reporting''’

(1) An interim receiving order shall require the interim receiver to inform the enforcement authority
and the court as soon as reasonably practicable if he thinks that—

(a) any property to which the order applies by virtue of a claim that it is recoverable property
is not recoverable property;

(b) any property to which the order applies by virtue of a claim that it is associated property is
not associated property;

(c) any property to which the order does not apply is recoverable property (in relation to the
same unlawful conduct) or associated property;

(d) any property to which the order applies is held by a person who is different from the person
it is claimed holds it; or

(e) there has been any other material change of circumstances.
(2) An interim receiving order shall require the interim receiver—
(a) to report his findings to the court;

(b) to serve copies of his report on the enforcement authority and on any person who holds
any property to which the order applies or who may otherwise be affected by the report.

[Section 36W inserted by 2013:40 s. 6 effective 1 November 2013]
VESTING AND REALISATION OF RECOVERABLE PROPERTY'8

36X Recovery orders'"®

(1) If in proceedings under this Part the court is satisfied that any property is recoverable, the court
shall make a recovery order.
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(2) The recovery order shall vest the recoverable property in the trustee for civil recovery.

(3) But the court may not make in a recovery order any provision in respect of any recoverable
property if each of the conditions in subsection (4) or (as the case may be) (5) is met and it would not be
just and equitable to do so.

(4) The conditions referred to in subsection (3) are that—
(a) the respondent obtained the recoverable property in good faith;

(b) he took steps after obtaining the property which he would not have taken if he had not
obtained it or he took steps before obtaining the property which he would not have taken
if he had not believed he was going to obtain it;

(c) when he took the steps, he had no notice that the property was recoverable property;

(d) if a recovery order were made in respect of the property, it would, by reason of the steps,
be detrimental to him.

(5) In deciding whether it would be just and equitable to make the provision in the recovery order
where the conditions in subsection (4) are met, the court shall have regard to—

(a) the degree of detriment that would be suffered by the respondent if the provision were
made;

(b) the enforcement authority’s interest in receiving the realised proceeds of the recoverable
property.

(6) A recovery order may sever any property.

(7) A recovery order may impose conditions as to the manner in which the trustee for civil recovery
may deal with any property vested by the order for the purpose of realising it.

(8) A recovery order made by the court may provide for payment under section 36.1D of reasonable
legal expenses that a person has reasonably incurred, or may reasonably incur, in respect of—

(@) the proceedings under this Part in which the order is made; or
(b) any related proceedings under this Part.

(9) If regulations under section 65(1A) apply to an item of expenditure, a sum in respect of the item
is not payable under section 36.1G in pursuance of provision under subsection (8) unless—

(a) the enforcement authority agrees to its payment; or

(b) the court has assessed the amount allowed by the regulations in respect of that item and
the sum is paid in respect of the assessed amount.

(10)  This section is subject to sections 36.1A to 36.1E.
[Section 36X inserted by 2013:40 s. 6 effective 1 November 2013]
36Y __ Functions of the trustee for civil recovery!2

(1) The trustee for civil recovery is a suitably qualified person nominated by the enforcement
authority, and appointed by the court to give effect to a recovery order.

(2) The functions of the trustee are—

(a) to secure the detention, custody or preservation of any property vested in him by the
recovery order;
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(b) in the case of property other than money, to realise the value of the property for the benefit
of the enforcement authority; and

(c) to perform any other functions conferred on him by virtue of this Act.

(3) In performing his functions, the trustee acts on behalf of the enforcement authority and shall
comply with any directions given by the enforcement authority.

(4) The trustee is to realise the value of property vested in him by the recovery order, so far as
practicable, in the manner best calculated to maximise the amount payable to the enforcement authority.

(5) The trustee has the powers mentioned in Schedule 2.

(6) References in this section to a recovery order include an order under section 36.1D and
references to property vested in the trustee by a recovery order include property vested in him in
pursuance of an order under that section.

[Section 36Y inserted by 2013:40 s. 6 effective 1 November 2013]
36Z __ Rights of pre-emption, etc. %!

(1) A recovery order is to have effect in relation to any property despite any provision (of whatever
nature) which would otherwise prevent, penalise or restrict the vesting of the property.

(2) A right of pre-emption, right of return or other similar right does not operate or become exercisable
as a result of the vesting of any property under a recovery order.

(3) A right of return means any right under a provision for the return or reversion of property in
specified circumstances.

(4) Where property is vested under a recovery order, any such right is to have effect as if the person
in whom the property is vested were the same person in law as the person who held the property and as
if no transfer of the property had taken place.

(5) References to rights in subsections (2) and (3) do not include any rights in respect of which the
recovery order was made.

(6) This section applies in relation to the creation of interests, or the doing of anything else, by a
recovery order as it applies in relation to the vesting of property.
[Section 367 inserted by 2013:40 s. 6 effective 1 November 2013]

36.1A Associated and joint property'?2

(1) Sections 36.1B to 36.1C apply if the court makes a recovery order in respect of any recoverable
property in a case within subsection (2) or (3).

(2) A case is within this subsection if—

(a) the property to which the proceedings relate includes property which is associated with
the recoverable property and is specified or described in the originating summons; and

(b) if the associated property is not the respondent’s property, the summons or application
has been served on the person whose property it is or the court has dispensed with
service.

(3) A case is within this subsection if—
(@) the recoverable property belongs to joint tenants; and

(b) one of the tenants is an excepted joint owner.
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(4) An excepted joint owner is a person who obtained the property in circumstances in which it would
not be recoverable as against him; and references to the excepted joint owner’s share of the recoverable
property are to so much of the recoverable property as would have been his if the joint tenancy had been
severed.

[Section 36.1A inserted by 2013:40 s. 6 effective 1 November 2013]

36.1B_Agreements about associated and joint property '3

(1) The recovery order may, instead of vesting the recoverable property in the trustee for civil
recovery, require the person who holds the associated property or who is the excepted joint owner to
make a payment to the trustee where—

(a) this section applies; and

(b) the enforcement authority (on the one hand) and the person who holds the associated
property or who is the excepted joint owner (on the other) agree.

(2) A recovery order which makes any requirement under subsection (1) may, so far as required for
giving effect to the agreement, include provision for vesting, creating or extinguishing any interest in
property.

(3) The amount of the payment is to be the amount which the enforcement authority and that person
agree represents—

(@) in a case within section 36.1A(2), the value of the recoverable property;
(b) in a case within section 36.1A(3), the value of the recoverable property less the value of
the excepted joint owner’s share.
(4) But if—
(a) andinterim receiving order applied at any time to the associated property or joint tenancy;
an

(b) the enforcement authority agrees that the person has suffered loss as a result of the
interim receiving order,

the amount of the payment may be reduced by any amount the enforcement authority and that person
agree is reasonable, having regard to that loss and to any other relevant circumstances.

(5) If there is more than one such item of associated property or excepted joint owner, the total
amount to be paid to the trustee, and the part of that amount which is to be provided by each person who
holds any such associated property or who is an excepted joint owner, is to be agreed between both (or
all) of them and the enforcement authority.

(6) A recovery order which makes any requirement under subsection (1) shall make provision for any
recoverable property to cease to be recoverable.

[Section 36.1B inserted by 2013:40 s. 6 effective 1 November 2013]

36.1C Associated and joint property: default of agreement'

(1) Where this section applies, the court may make the following provision if—
(a) there is no agreement under section 36.1B; and
(b) the court thinks it just and equitable to do so.

(2) The recovery order may provide—
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(@) for the associated property to vest in the trustee for civil recovery or (as the case may be)
for the excepted joint owner’s interest to be extinguished; or

(b) in the case of an excepted joint owner, for the severance of his interest.
(3) A recovery order making any provision by virtue of subsection (2)(a) may provide—

(a) for the trustee to pay an amount to the person who holds the associated property or who
is an excepted joint owner; or

(b) for the creation of interests in favour of that person, or the imposition of liabilities or
conditions, in relation to the property vested in the trustee,

or for both.

(4) In making any provision in a recovery order by virtue of subsection (2) or (3), the court shall have
regard to—

(a) the rights of any person who holds the associated property or who is an excepted joint
owner and the value to him of that property or, as the case may be, of his share (including
any value which cannot be assessed in terms of money);

(b) the enforcement authority’s interest in receiving the realised proceeds of the recoverable

property.
(5) If—
(a) an interim receiving order applied at any time to the associated property or joint tenancy;
and

(b) the court is satisfied that the person who holds the associated property or who is an
excepted joint owner has suffered loss as a result of the interim receiving order,

a recovery order making any provision by virtue of subsection (2) or (3) may require the enforcement
authority to pay compensation to that person.

(6) The amount of compensation to be paid under subsection (5) is the amount the court thinks
reasonable, having regard to the person’s loss and to any other relevant circumstances.

[Section 36.1C inserted by 2013:40 s. 6 effective 1 November 2013]
36.1D_Consent orders'?

(1) The court may make an order staying any proceedings for a recovery order on terms agreed by
the parties for the disposal of the proceedings if each person to whose property the proceedings, or the
agreement, relates is a party both to the proceedings and the agreement.

(2) An order under subsection (1) may, as well as staying the proceedings on terms—

(a) make provision for any property which may be recoverable property to cease to be
recoverable;

(b) make any further provision which the court thinks appropriate.

(3) Section 36.1G applies to property vested in the trustee for civil recovery, or money paid to him, in
pursuance of the agreement as it applies to property vested in him by a recovery order or money paid
under section 36.1B.

[Section 36.1D inserted by 2013:40 s. 6 effective 1 November 2013]
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36.1E Limit on recovery'?®

(1) This section applies if the enforcement authority seeks a recovery order in respect of both property
which is or represents property obtained through unlawful conduct and related property.

(2) For the purposes of this section—
(a) the original property means the property obtained through unlawful conduct;

(b) the original property, and any items of property which represent the original property, are
to be treated as related to each other.

(3) The court is not to make a recovery order if it thinks that the enforcement authority’s right to
recover the original property has been satisfied by a previous recovery order.

(4) Subiject to subsection (3), the court may act under subsection (5) if it thinks that—

(a) a recovery order may be made in respect of two or more related items of recoverable
property; but

(b) the making of a recovery order in respect of both or all of them is not required in order to
satisfy the enforcement authority’s right to recover the original property.

(5) The court may in order to satisfy that right to the extent required make a recovery order in respect
of—

(a) only some of the related items of property; or
(b) only a part of any of the related items of property,
or both.

(6) Where the court may make a recovery order in respect of any property, this section does not
prevent the recovery of any profits which have accrued in respect of the property.

7) =

(a) an order is made under section 51 for the forfeiture of property which is later determined
is recoverable property; and

(b) the enforcement authority subsequently seeks a recovery order in respect of related
property,

the order under section 51 is to be treated for the purposes of this section as if it were a recovery order
obtained by the enforcement authority in respect of the forfeited property.

8)  If—

(a) in pursuance of a judgment in civil proceedings (whether in Bermuda or elsewhere), the
claimant has obtained property from the defendant (“the judgment property”);

(b) the claim was based on the defendant’s having obtained the judgment property or related
property through unlawful conduct; and

(c) the enforcement authority subsequently seeks a recovery order in respect of property
which is related to the judgment property,

the judgment is to be treated for the purposes of this section as if it were a recovery order obtained by
the enforcement authority in respect of the judgment property.

9)  If—
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(@) property has been taken into account in deciding the amount of a person’s benefit from
criminal conduct for the purpose of making a confiscation order under section 9'%7; and

(b) the enforcement authority subsequently seeks a recovery order in respect of related
property,

the confiscation order is to be treated for the purposes of this section as if it were a recovery order
obtained by the enforcement authority in respect of the property referred to in paragraph (a).

[Section 36.1E inserted by 2013:40 s. 6 effective 1 November 2013; amended by 2015:53 s. 2 effective
1 January 2016]

36.1F Section 36.1E: Supplementary'?®

(1) Subsections (2) and (3) give examples of the satisfaction of the enforcement authority’s right to
recover the original property.

2)  If—

(a) there is a disposal, other than a part disposal, of the original property; and

(b) other property (the representative property) is obtained in its place,

the enforcement authority’s right to recover the original property is satisfied by the making of a recovery
order in respect of either the original property or the representative property.

(3) If—
(a) there is a part disposal of the original property; and

(b) other property (the representative property) is obtained in place of the property disposed
of,

the enforcement authority’s right to recover the original property is satisfied by the making of a recovery
order in respect of the remainder of the original property together with either the representative property
or the property disposed of.

(4) In this section—
(a) a part disposal means a disposal to which section 36E(1) applies,
(b) the original property has the same meaning as in section 36.1E(2).
[Section 36.1F inserted by 2013:40 s. 6 effective 1 November 2013]
36.1G_Applying realised proceeds'?

(1) This section applies to—

(a) sums which represent the realised proceeds of property which was vested in the trustee
for civil recovery by a recovery order or which he obtained in pursuance of a recovery
order;

(b) sums vested in the trustee by a recovery order or obtained by him in pursuance of a
recovery order.

(2) The trustee is to make out of the sums—
(a) first, any payment required to be made by him by virtue of section 36.1C;

(b) next, any payment of legal expenses which, after giving effect to section 36X(9), are
payable under this subsection in pursuance of provision under section 36X(8) contained
in the recovery order;

conyers.com | 66



PROCEEDS OF CRIME ACT 1997

(c) then, any payment of expenses incurred by a person acting as a receiver or trustee under
this Part, whether or not he has realised or disposed of any property under this Part,

and any sum which remains is to be paid into the Confiscated Assets Fund.

(3) The trustee may apply a sum received by him under subsection (2) in making payment of the
remuneration and expenses of—

(a) the trustee; or

(b) any receiver or interim receiver appointed in, or in anticipation of, the proceedings under
section 36H or 360.

(4) Subsection (3)(a) does not apply in relation to the remuneration of the trustee if the trustee is a
member of staff of the enforcement authority.

[Section 36.1G inserted by 2013:40 s. 6 effective 1 November 2013]
EXEMPTIONS ETC. 1%

36.1H Victims of theft, etc. 13!

(1) In proceedings for a recovery order, a person who claims that any property alleged to be
recoverable property, or any part of the property, belongs to him may apply for a declaration under this
section.

(2) If the applicant appears to the court to meet the following condition, the court may make a
declaration to that effect.

(3) The condition is that—

(a) the person was deprived of the property he claims, or of property which it represents, by
unlawful conduct;

(b) the property he was deprived of was not recoverable property immediately before he was
deprived of it; and

(c) the property he claims belongs to him.
(4) Property to which a declaration under this section applies is not recoverable property.
[Section 36.1H inserted by 2013:40 s. 6 effective 1 November 2013]
36.11 _Other exemptions'3?

(1) Proceedings for a recovery order may not be taken against any person in circumstances of a
prescribed description; and the circumstances may relate to the person himself or to the property or to
any other matter.

(2) Proceedings for a recovery order may not be taken in respect of cash seized and detained in
accordance with section 50 unless the proceedings are also taken in respect of property other than cash
which is property of the same person.

(3) Proceedings for a recovery order may not be taken against any person in respect of any
recoverable property which he holds by reason of his acting, or having acted, as a receiver or trustee.

(4) In subsection (1), prescribed means prescribed by an order made by the Minister subject to the
negative resolution procedure.

[Section 36.11 inserted by 2013:40 s. 6 effective 1 November 2013]
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RECOVERABLE PROPERTY'®

36.1J Property obtained through unlawful conduct: recoverable property '3

(1) Property obtained through unlawful conduct is recoverable property.

(2) But if property obtained through unlawful conduct has been disposed of since it was so obtained,
it is recoverable property only if it is held by a person into whose hands it may be followed.

(3) Recoverable property obtained through unlawful conduct may be followed into the hands of a
person obtaining it on a disposal by—

(a) the person who through the conduct obtained the property; or

(b) a person into whose hands it may (by virtue of this subsection) be followed.
[Section 36.1J inserted by 2013:40 s. 6 effective 1 November 2013]
36.1K Tracing property, etc. 3°

(1) Where property obtained through unlawful conduct (“the original property”) is or has been
recoverable, property which represents the original property is also recoverable property.

(2) If a person enters into a transaction by which—

(a) he disposes of recoverable property, whether the original property or property which (by
virtue of this Part) represents the original property; and

(b) he obtains other property in place of it,
the other property represents the original property.

(3) If a person disposes of recoverable property which represents the original property, the property
may be followed into the hands of the person who obtains it (and it continues to represent the original

property).
[Section 36.1K inserted by 2013:40 s. 6 effective 1 November 2013]

36.1L _Mixing property '3

(1) Subsection (2) applies if a person’s recoverable property is mixed with other property (whether
his property or another’s).

(2) The portion of the mixed property which is attributable to the recoverable property represents the
property obtained through unlawful conduct.

(3) Recoverable property is mixed with other property if it is used—
(a) to increase funds held in a bank account;
(b) in part payment for the acquisition of an asset;
(c) for the restoration or improvement of land;
(d) by a person holding a leasehold interest in the property to acquire the freehold; or
(e) for any other purpose similar to those set out in paragraphs (a) to (d).

[Section 36.1L inserted by 2013:40 s. 6 effective 1 November 2013]

36.1M _Recoverable property: accruing profits'3’

(1) This section applies where a person who has recoverable property obtains further property
consisting of profits accruing in respect of the recoverable property.
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(2) The further property is to be treated as representing the property obtained through unlawful
conduct.

[Section 36.1M inserted by 2013:40 s. 6 effective 1 November 2013]
36.1N_General exceptions '8
(1) If—

(a) a person disposes of recoverable property; and

(b) the person who obtains it on the disposal does so in good faith, for value and without
notice that it was recoverable property,

the property may not be followed into that person’s hands and, accordingly, it ceases to be recoverable.

(2) If recoverable property is vested, or otherwise disposed of in pursuance of powers conferred by
virtue of this Act, it ceases to be recoverable.
(3) If—

(a) in pursuance of a judgment in civil proceedings (whether in Bermuda or elsewhere), the

defendant makes a payment to the claimant or the claimant otherwise obtains property
from the defendant;

(b) the claimant’s claim is based on the defendant’s unlawful conduct; and

(c) apart from this subsection, the sum received, or the property obtained, by the claimant
would be recoverable property,

the property ceases to be recoverable.
(4) If—

(a) a payment is made to a person in pursuance of a compensation order or a restitution order
made under any law in force in Bermuda in respect of loss suffered in consequence of
unlawful conduct; and

(b) apart from this subsection, the sum received would be recoverable property,
the property ceases to be recoverable.
(5) If—

(@) in pursuance of a requirement under any law in force in Bermuda relating to any financial
institution, an amount is paid to or distributed among any persons in pursuance of or in
accordance with the court’s directions; and

(b) apart from this subsection, the sum received by them would be recoverable property,
the property ceases to be recoverable.
(6) Property is not recoverable while a restraint order applies to it, that is—

(a) an order under section 28; or

(b) an order under Schedule 2 Part 1 paragraph 5 of the Anti-Terrorism (Financial and Other
Measures) Act 2004.

(7) Property is not recoverable if it has been taken into account under section 9 in deciding the
amount of a person’s benefit from criminal conduct for the purpose of making a confiscation order in
accordance with the court’s directions.

(8) Where—

conyers.com | 69



PROCEEDS OF CRIME ACT 1997

(@) a person enters into a transaction to which section 36.1K(2) applies; and
(b) the disposal is one to which subsection (1) or (2) applies,

this section does not affect the recoverability (by virtue of section 36.1K(2)) of any property obtained on
the transaction in place of the property disposed of.

[Section 36.1N inserted by 2013:40 s. 6 effective 1 November 2013]
36.10 Other exemptions'®

(1) Subject to subsections (2) and (3), an order may provide that property is not recoverable or (as
the case may be) associated property if—

(a) it is prescribed property; or

(b) it is disposed of in pursuance of a prescribed enactment or an enactment of a prescribed
description.

(2) An order may provide that if property is disposed of in pursuance of a prescribed enactment or an
enactment of a prescribed description, it is to be treated for the purposes of section 36.1E as if it had
been disposed of in pursuance of a recovery order.

(3) An order under this section may be made so as to apply to property, or a disposal of property,
only in prescribed circumstances; and the circumstances may relate to the property or disposal itself or
to a person who holds or has held the property or to any other matter.

(4) In this section, an order means an order made by the Minister, subject to the negative resolution
procedure; and prescribed means prescribed by the order.

[Section 36.10 inserted by 2013:40 s. 6 effective 1 November 2013]

36.1P_Granting interests '

(1) If a person grants an interest in his recoverable property, the question whether the interest is also
recoverable is to be determined in the same manner as it is on any other disposal of recoverable property.

(2) Accordingly, on his granting an interest in the property (“the property in question”)—

(a) where the property in question is property obtained through unlawful conduct, the interest
is also to be treated as obtained through that conduct;

(b) where the property in question represents in his hands property obtained through unlawful
conduct, the interest is also to be treated as representing in his hands the property so
obtained.

[Section 36.1P inserted by 2013:40 s. 6 effective 1 November 2013]

36.1Q Use of information by enforcement authority'4!

Information obtained by or on behalf of the enforcement authority in connection with the exercise of any
of the authority’s functions may only be used by the authority in connection with the exercise of its
functions under this Part.

[Section 36.1Q inserted by 2013:40 s. 6 effective 1 November 2013]
36.1R Disclosure of information to enforcement authority 42

(1) Information which is held by or on behalf of a permitted person (whether it was obtained before
or after the coming into force of this section) may be disclosed to the enforcement authority for the
purpose of the exercise by the enforcement authority of its functions under this Part.
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(2) Notwithstanding any restriction otherwise imposed by any law for the time being in force in
Bermuda on the disclosure by a permitted person of information obtained in an official capacity by that
person relating to any recoverable property, that person may disclose such information relating to
recoverable property to the enforcement authority for any of the purposes to which this section applies.

(3) The Minister, after consultation with such persons as may be appropriate, shall produce Guidance
for the purposes of this section and such Guidance shall specify the information to be disclosed, the
manner in which, and any conditions subject to which, it is to be disclosed.

(4) The information that may be disclosed under this section includes information obtained before the
commencement of this section.

(5) The purposes to which this section applies are—
(a) for the purposes of the initiation of any civil recovery investigation or proceedings;

(b) the purpose of facilitating a determination of whether any civil recovery investigation or
proceedings should be initiated.

(6) Nothing in this section shall be taken to prejudice any power to disclose information which exists
apart from this section, or to prejudice the rights conferred on the Director of Public Prosecutions under
any provision of law.

(7) A disclosure under this section is not to be taken to breach any restriction on the disclosure of
information (however imposed).

(8) But nothing in this section authorises the making of a disclosure which contravenes any provision
of law relating to data protection.

(9) This section does not affect a power to disclose which exists apart from this section.
(10) In this section “permitted person” means—
(a) a police officer;

(b) such other person as may be prescribed by order subject to the negative resolution
procedure as a permitted person.

(11)  Section 6 of the Statutory Instruments Act 1977 shall not apply to Guidance produced by the
Minister under subsection (3).

[Section 36.1R inserted by 2013:40 s. 6 effective 1 November 2013]

36.1S Disclosure of information by enforcement authority'4

(1) Information obtained by or on behalf of the enforcement authority in connection with the exercise
of any of the authority’s functions may be disclosed by the authority if the disclosure is for the purposes
of any of the following—

(a) any civil recovery investigation which is being or may be carried out, whether in Bermuda
or elsewhere;

(b) any civil recovery proceedings which have been or may be started, whether in Bermuda
or elsewhere;

(c) the exercise of the enforcement authority’s functions under this Act;
(d) the exercise by a police officer of his functions under this Act;

(e) in the interest of safeguarding national security;
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) investigations or proceedings outside Bermuda which have led or may lead to the making
of an external recovery order.

(2) If the enforcement authority makes a disclosure of information for a purpose specified in
subsection (1) the authority may make any further disclosure of the information by the person to whom it
discloses it subject to such conditions as he thinks fit.

(3) Such a person shall not further disclose the information in contravention of the conditions.

(4) A disclosure under this section is not to be taken to breach any restriction on the disclosure of
information (however imposed).

(5) But nothing in this section authorises the making of a disclosure—
(a) which contravenes any law in force in Bermuda relating to data protection;
(b) which is otherwise prohibited under any law in force in Bermuda.

[Section 36.1S inserted by 2013:40 s. 6 effective 1 November 2013]

36.1T_Concealing or transferring recoverable property 4

(1) A person is guilty of an offence if he—

(a) conceals or disguises any property which is, or in whole or in part directly or indirectly
represents, recoverable property or associated property; or

(b) converts or transfers that property or removes it from Bermuda,

for the purpose of avoiding, or assisting another person to avoid, civil recovery proceedings or the making
or enforcement of a recovery order.

(2) A person is guilty of an offence if, knowing or having reasonable grounds to suspect that any
property is, or in whole or in part directly or indirectly represents, recoverable property or associated
property, he—

(a) conceals or disguises that property; or
(b) converts or transfers that property or removes it from Bermuda;

for the purpose of assisting any person to avoid prosecution for a drug trafficking or relevant offence or
the making or enforcement of a confiscation order.

(3) Section 43, which relates to concealing or transferring proceeds of criminal conduct, applies with
the necessary modifications for the purposes of this Part, as it applies for the purposes of Part V (offences
relating to money laundering).

[The Proceeds of Crime Amendment (No. 2) Act 2013, other than sections 36.1T, 36.1U and 36.1V, and
section 36.1Y in its application to an offence under section 36.1T, 36.1U or 36.1V, the Proceeds of Crime
Amendment (No. 2) Act 2013 came into operation on 1 November 2013].145

36.1U_Assisting another to retain recoverable property'4¢

(1) Subject to circumstances where a person discloses in good faith to the FIA a suspicion or belief
that any funds or investments are derived from or used in connection with unlawful conduct, or any matter
on which such a suspicion or belief is based, a person is guilty of an offence if he enters into or is
otherwise concerned in an arrangement whereby—

(@) the retention or control by or on behalf of another person (“A”) of A’s recoverable property
is facilitated (whether by concealment, removal from the jurisdiction, transfer to nominees
or otherwise); or
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(b) the recoverable property or associated property in question—
(i) is used to secure that funds are placed at A’s disposal; or
(i) is used for A’s benefit to acquire property by way of investment

and he knows or suspects that A is a person who is or has been engaged in unlawful conduct and the
property in question is recoverable property or associated property.

(2) Section 44, which relates to assisting another to retain proceeds of criminal conduct, applies with
the appropriate modifications, for the purposes of this Part, as it applies for the purposes of Part V
(offences relating to money laundering), as if references to “criminal conduct” were references to
“‘unlawful conduct”.

[The Proceeds of Crime Amendment (No. 2) Act 2013, other than sections 36.1T, 36.1U and 36.1V, and
section 36.1Y in its application to an offence under section 36.1T, 36.1U or 36.1V, the Proceeds of Crime
Amendment (No. 2) Act 2013 came into operation on 1 November 2013]. 147

36.1V_Acquisition, possession or use of recoverable property'4?

(1) A person is guilty of an offence if, knowing that any property is, or in whole or in part directly or
indirectly represents, recoverable property or associated property, he acquires or uses that property or
has possession of it.

(2) Section 45, which relates to acquisition, possession or use of proceeds of criminal conduct,
applies with the appropriate modifications, including the modifications set out below, for the purposes of
this Part, as it applies for the purposes of Part V (offences relating to money laundering) —

(a) as if references to “criminal conduct” were references to “unlawful conduct”; and
(b) as if references to a “confiscation order” were references to a “recovery order”.

[The Proceeds of Crime Amendment (No. 2) Act 2013, other than sections 36.1T, 36.1U and 36.1V, and
section 36.1Y in its application to an offence under section 36.1T, 36.1U or 36.1V, the Proceeds of Crime
Amendment (No. 2) Act 2013 came into operation on 1 November 2013]. 14°

36.1W Disclosure of suspicion of recoverable property'°

Where a person in good faith discloses to the FIA—
(a) his suspicion or belief that property is recoverable property or associated property; or
(b) any information or other matter on which that suspicion or belief is based,

the disclosure shall not be treated as a breach of any restriction upon the disclosure of information
however imposed.

[Section 36.1W inserted by 2013:40 s. 6 effective 1 November 2013]
36.1X Tipping off'*!
(1) A person is guilty of an offence—

(a) if—

(i) he knows, suspects or has reasonable grounds to suspect'®? that a police officer
is acting, or is proposing to act, in connection with a civil recovery investigation
which is being, or is about to be, conducted; and

(i) he discloses to any other person information or any other matter which is likely to
prejudice that investigation or proposed investigation; or
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(i) he knows, suspects or has reasonable grounds to suspect'® that a disclosure has
been made to the FIA or to an appropriate person under section 36.1U, 36.1V or
36.1W; and

(i) he discloses to any other person information or any other matter which is likely to
prejudice any civil recovery investigation which might be conducted following such
a disclosure.

(2) Section 47, which relates to tipping off, applies with the necessary modifications including the
modifications set out below for the purposes of this Part, as it applies for the purposes of Part V (offences
relating to money laundering)-

(a) as if references to “an investigation which is being, or is about to be conducted into money
laundering” were references to “a civil recovery investigation which is being, or is about to
be conducted”; and

(b) as if references to a “criminal conduct” were references to “unlawful conduct”.

[Section 36.1X inserted by 2013:40 s. 6 effective 1 November 2013; subsection (1) amended by 2017
.10 s. 2 effective 24 March 2017]

36.1Y Penalties'5*

Section 48, which relates to penalties for money laundering, applies where a person is guilty of an offence
under section 36.1T, 36.1U, 36.1V or 36.1X, as section 48 applies where a person is guilty of an offence
set out in that section.

[The Proceeds of Crime Amendment (No. 2) Act 2013, other than sections 36.1T, 36.1U and 36.1V, and
section 36.1Y in its application to an offence under section 36.1T, 36.1U or 36.1V, the Proceeds of Crime
Amendment (No. 2) Act 2013 came into operation on 1 November 2013]. 155

[Section 36.1Y inserted by 2013:40 s. 6 effective 1 November 2013 in respect of section 36.1X]

PART IV - INFORMATION GATHERING POWERS

37. Production orders

(1) For the purpose of—1%
(a) an investigation into—1%7
(i) drug trafficking;
(i) money laundering;
(iii) whether any person has benefited from criminal conduct;
(iv) the whereabouts of any proceeds of criminal conduct; or
(b) a civil recovery investigation,

a police officer may apply to the Supreme Court for an order under subsection (2) (a “production order”)
in relation to particular material or material of a particular description.

(2) The court may, if on such an application it is satisfied that the conditions in subsection (4) are
fulfilled, make a production order requiring the person who appears to the court to be in possession of
the material to which the application relates-

(a) to produce it to a police officer for him to take away; or

(b) to give a police officer access to it,
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within such period as the order may specify.
This subsection has effect subject to section 40(10).

(3) The period to be specified in a production order shall be seven days unless it appears to the court
that a longer or shorter period would be appropriate in the particular circumstances of the application.

(4) The conditions referred to in subsection (2) are-
(a) that there are reasonable grounds for suspecting that—"%8

(i) a specified person has carried on drug trafficking, or money laundering or has
benefited from criminal conduct; or

(i) in the case of a civil recovery investigation, the property the application for the
order specifies as being subject to the investigation is recoverable property or
associated property;

(b) that there are reasonable grounds for suspecting that the material to which the application
relates-

(i) is likely to be of substantial value (whether by itself or together with other material)
to the investigation for the purpose of which the application is made; and

(i) does not consist of or include items subject to legal privilege; and

(c) that there are reasonable grounds for believing that it is in the public interest, having

regard-
(i) to the benefit likely to accrue to the investigation if the material is obtained; and
(i) to the circumstances under which the person in possession of the material holds

it,
that the material should be produced or that access to it should be given.

(5) Where the court makes a production order under subsection (2)(b) in relation to material on any
premises, it may, on the same or a subsequent application of a police officer, order any person who
appears to him to be entitled to grant entry to the premises to allow a police officer to enter the premises
to obtain access to the material.

(6) An application under subsection (1) or (5) may be made ex parte to a judge in Chambers.

(7) Where the material, to which an application under this section relates, consists of information
contained in or accessible by means of a computer-

(a) a production order under subsection (2)(a) shall have effect as an order to produce the
material in a form in which it can be taken away and in which it is visible and legible; and

(b) a production order under subsection (2)(b) shall have effect as an order to give access to
the material in a form in which it is visible and legible.

(8) A production order-
(a) shall not confer any right to production of, or access to, items subject to legal privilege;

(b) shall have effect notwithstanding any obligation as to secrecy or other restriction upon the
disclosure of information imposed by statute or otherwise; and

(c) may be made in relation to material in the possession of a Government Department.

(9) A police officer may photograph or make copies of any material produced or to which access is
given under this section.
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(10)  Rules of court may make provision as to-
(a) the discharge and variation of production orders; and
(b) proceedings in relation to such orders.

(11)  Where the investigation into whether a person has benefited from criminal conduct or the
whereabouts of the proceeds of criminal conduct relates to a relevant offence or a civil recovery
investigation relates to unlawful conduct'® which was not committed in Bermuda, an application under
subsection (1) shall not be made unless the provisions of section 6 of the Criminal Justice (International
Co-operation) (Bermuda) Act 1994 (Bermudian evidence for use overseas) as modified by subsection
(12) have been complied with.

(12)  Section 6 of the Criminal Justice (International Co-operation) (Bermuda) Act 1994 shall apply for
the purposes of this section and section 39 with the following modifications-

(a) in subsection (1), for the words "criminal proceedings" to the end there shall be substituted
"an investigation into whether a person has benefited from a relevant offence or the
whereabouts of the proceeds of a relevant offence.";

(b) in subsection (2)(a), for the words "an offence" there shall be substituted "a relevant
offence";

(c) for the words "by a notice" to the end of subsection (2) there shall be substituted "authorise
a police officer to make an application for a production order under section 37 of the
Proceeds of Crime Act 1997 or for a search warrant under section 39 of that Act.";

(d) at the end of subsection (5) there shall be added ", and "relevant offence" has the meaning
given in the Proceeds of Crime Act 1997.";

(e) subsection (6) shall be omitted.

[section 37 amended by 2007:25 s.4 effective 15 November 2008; subsections (1), (4) and (11) amended
by 2013:40 s. 7 effective 1 November 2013]

38. Failure to comply with production order

(1) Where a person is required by a production order to produce any material to a police officer or
give a police officer access to any material, the person shall be guilty of an offence under this section if
he-

(a) contravenes the order without reasonable excuse; or

(b) in purported compliance with the order produces or makes available any material known
to the person to be false or misleading in a material particular without-

(i) indicating to the police officer to whom the material is produced or made available
that the material is false or misleading and the respect in which the material is false
or misleading; and

(i) providing correct information to the police officer if the person is in possession of,
or can reasonably acquire, the correct information.

(2) A person guilty of an offence under this section shall be liable on summary conviction to
imprisonment for two years or a fine of $10,000 or both.

39. Search warrants

(1) For the purpose of—160

(@) an investigation into—16
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(i) drug trafficking;
(ii) money laundering;

(iii) whether any person has benefited from criminal conduct;
(iv) the whereabouts of any proceeds of criminal conduct; or

a civil recovery investigation,

a police officer may apply to the Supreme Court for a warrant under this section in relation to specified

premises.

(2) On such an application, the court may issue a warrant authorising a police officer to enter and
search the premises if the court is satisfied-

(@)

(b)
(c)
(d)

that a production order made in relation to material on the premises has not been complied
with;

that the conditions in subsection (3) are fulfilled; %2
that the conditions in subsection (4) are fulfilled; or'3

that the conditions in subsection (4A) are fulfilled. 164

(3) The conditions referred to in subsection (2)(b) are-

(@)

(b)

(c)

that there are reasonable grounds for suspecting that a specified person has carried on
drug trafficking, or money laundering'6® or has benefited from criminal conduct;

that the conditions in section 37(4)(b) and (c) are fulfilled in relation to any material on the
premises; and

that it would not be appropriate to make an order under that section in relation to the
material because-

(i) it is not practicable to communicate with any person entitled to produce the
material;

(i) it is not practicable to communicate with any person entitled to grant access to the
material or entitled to grant entry to the premises on which the material is situated;
or

(iii) the investigation for the purposes of which the application is made might be
seriously prejudiced unless a police officer could secure immediate access to the
material.

(4) The conditions referred to in subsection (2)(c) are-

(a)

(b)

that there are reasonable grounds for suspecting that a specified person has carried on
drug trafficking, money laundering'® or has benefited from criminal conduct;

that there are reasonable grounds for suspecting that there is on the premises any such
material relating-

(i) to the specified person;
(i) to drug trafficking;

(ila)  to money laundering;'®”
(

iii) to the question whether that person has benefited from criminal conduct; or
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(iv) to any question as to the extent or whereabouts of any proceeds of criminal
conduct,

as is likely to be of substantial value (whether by itself or together with other material) to
the investigation for the purpose of which the application is made, but that the material
cannot at the time of the application be particularised; and

(c) that-

(i) it is not practicable to communicate with any person entitled to grant entry to the
premises;

(i) entry to the premises will not be granted unless a warrant is produced; or

(iii) the investigation for the purposes of which the application is made might be
seriously prejudiced unless a police officer arriving at the premises could secure
immediate entry to them.

(4A) The conditions referred to in subsection (2)(d) are—"68

(@) that there are reasonable grounds for believing that the property specified in the
application for the warrant is recoverable property or associated property;

(b) that the material cannot be identified at the time of the application but—

(i) it relates to the property specified in the application, the question whether it is
recoverable property or associated property, the question as to who holds any
such property; and

(i) any question as to whether the person who appears to hold any such property
holds other property which is recoverable property, or any question as to the extent
or whereabouts of any property mentioned in this paragraph; and

(c) that the material is likely to be of substantial value (whether or not by itself) to the
investigation for the purposes of which the warrant is made, but that the material cannot
at the time of the application be particularised.

(5) Where a police officer has entered premises in the execution of a warrant issued under this
section, he may seize and retain any material, other than items subject to legal privilege, which is likely
to be of substantial value (whether by itself or together with other material) to the investigation for the
purpose of which the warrant was issued.

(6) A police officer may photograph or make copies of any material seized under this section.

(7) A person who hinders or obstructs a police officer in the execution of a warrant issued under this
section is guilty of an offence and liable on summary conviction to imprisonment for two years or a fine
of $10,000 or both.

(8) Where the investigation into whether a person has benefited from criminal conduct or the
whereabouts of the proceeds of criminal conduct relates to a relevant offence which was not committed
in Bermuda, an application under subsection (1) shall not be made unless the provisions of section 6 of
the Criminal Justice (International Co-operation) (Bermuda) Act 1994 (Bermudian evidence for use
overseas) as modified by section 37(12) have been complied with.

[section 39 amended by 2007:25 s.5 effective 15 November 2008; subsections (1) and (2) amended and
subsection (4A) inserted by 2013:40 s. 8 effective 1 November 2013]
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40. Disclosure of information by Government Departments

(1) Subject to subsection (4), the Supreme Court may, on an application by the Director of Public
Prosecutions, ' or the Attorney-General in the case of a civil recovery investigation'?, order any material
mentioned in subsection (3) which is in the possession of a Government Department to be produced to
the court within such period as the court may specify.

(2) The power to make an order under subsection (1) is exercisable if-

(a) the powers conferred on the court to make a restraint order or a charging order are
exercisable by virtue of section 27(1); or

(b) those powers are exercisable by virtue of section 27(3) and the court has made a restraint
or charging order which has not been discharged,

but where the power to make an order under subsection (1) is exercisable by virtue only of paragraph
(b), section 27(4) shall apply for the purposes of this section as it applies for the purposes of sections 28
and 29.

(3) The material referred to in subsection (1) is any material which-

(a) has been submitted to an officer of a Government Department by the defendant or by a
person who has at any time held property which was realisable property;

(b) has been made by an officer of a Government Department in relation to the defendant or
such a person; or

(c) is correspondence which passed between an officer of a Government Department and the
defendant or such a person,

and an order under that subsection may require the production of all such material, or of a particular
description of such material, in the possession of the body concerned.

(4) An order under subsection (1) shall not require the production of any material unless it appears
to the court that the material is likely to contain information that would facilitate the exercise of the powers
conferred on the court by section 28, 29 or 31 or on a receiver appointed under section 28 or 31 or in
pursuance of a charging order.

(5) The court may by order authorise the disclosure to such a receiver of any material produced under
subsection (1) or any part of such material; but the court shall not make an order under this subsection
unless a reasonable opportunity has been given for an officer of the Government Department to make
representations to the court.

(6) Material disclosed in pursuance of an order under subsection (5) may, subject to any conditions
contained in the order, be further disclosed for the purposes of the functions under this Act of the receiver
or the court.

(7) The court may by order authorise the disclosure to a police officer of any material produced under
subsection (1) or any part of such material; but the court shall not make an order under this subsection
unless-

(a) a reasonable opportunity has been given for an officer of the Government Department to
make representations to the court; and

(b) it appears to the court that the material is likely to be of substantial value in exercising
functions relating to criminal conduct.

(8) Material disclosed in pursuance of an order under subsection (7) may, subject to any conditions
contained in the order, be further disclosed for the purposes of functions relating to criminal conduct.
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(9) Material may be produced or disclosed in pursuance of this section notwithstanding any obligation
as to secrecy or other restriction upon the disclosure of information imposed by statute or otherwise.

(10)  An order under subsection (1) and, in the case of material in the possession of a Government
Department, a production order, may require any officer of the Government Department (whether named
in the order or not) who may for the time being be in possession of the material concerned to comply with
it, and such an order shall be served as if the proceedings were civil proceedings against the department.

(11)  For the purposes of this section, "Government Department" includes-
(@) the Bermuda Monetary Authority;
(b) such other bodies as the Minister'”! may prescribe for the purposes of this section.

[section 40 amended by 2007:25 s.20 effective15 November 2008; subsection (1) amended by 2013:40
s. 9 effective 1 November 2013]

41. Monitoring orders

(1) A police officer may apply to the Supreme Court for an order ("a monitoring order") directing a
banking institution to give to a police officer information obtained by the institution about transactions
conducted through an account held by a particular person with the institution.

(2) An application for a monitoring order shall be made ex parte to a judge in Chambers and shall be
supported by affidavit.

(3) A monitoring order shall apply in relation to transactions conducted during the period specified in
the order, commencing not earlier than the day on which notice of the order is given to the banking
institution and ending not later than three months after the day on which the order is made.

(4) A monitoring order shall not be made unless the court is satisfied—1'72

(a) that there are reasonable grounds for suspecting that the person in respect of whom the
information is sought—

(i) has committed or is about to commit a drug trafficking offence or a relevant offence;

(i) was involved in the commission, or is about to be involved in the commission, of
such an offence; or

(iii) has benefited directly or indirectly or is about to benefit directly or indirectly from
the commission of such an offence;

(b) that the property specified in the application is subject to a civil recovery investigation and
there are reasonable grounds for suspecting that—

(i) the property specified in the application for the order is recoverable property or
associated property; and

(i) a person specified in the application appears to hold all or some of the property.
(5) A monitoring order shall specify —
(a) the name or names in which the account is believed to be held;
(b) the nature of the information which the institution is required to give; and
(c) the manner in which the information is to be given.
(6) A person who knowingly —

(a) contravenes a monitoring order; or
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(b) provides false or misleading information in purported compliance with the order,

shall be guilty of an offence and liable on summary conviction to imprisonment for two years or a fine of
$10,000 or both.

(7) A reference in this section to a transaction conducted through an account includes a reference-
(a) to the making of a fixed term deposit;
(b) to the transfer of an amount so deposited or any part of it at the end of the term; and
(c) to the existence or use of a deposit box held by the institution.

(8) The provision of information to a police officer by virtue of a monitoring order shall not be treated
as a breach of any restriction upon the disclosure of information imposed by statute or otherwise and
shall not give rise to any civil liability.

(9) In this section "banking institution" includes-
(a) [REPEALED] '3
(b) [REPEALED] "4
(c) such other institutions as the Minister'”> may prescribe for the purposes of this section.

[Section 41 subsection (9)(a) amended, (b) repealed, by BR81/1999 effective 1 January 2000; subsection
(9)(a) repealed by 2007:25 s.6 effective 15 November 2008; subsection (9)(c) amended by 2007:25 s.20
effective 15 November 2008; subsection (4) repealed and replaced by 2013:40 s. 10 effective 1
November 2013]

41A. Customer information orders'’®

(1) A magistrate may (or the Supreme Court in the case of a civil recovery investigation),'”’, on an
application made to him by a police officer make a customer information order if he is satisfied that each
of the requirements for the making of the order is fulfilled.

(2) The application for a customer information order must state that—""8

(a) a person specified in the application is subject to a confiscation investigation or a money
laundering investigation; or

(b) property specified in the application is subject to a civil recovery investigation and a person
specified in the application appears to hold the property.

(3) The application must also state that—
(a) the order is sought for the purposes of the investigation;

(b) the order is sought against the relevant institution or institutions specified in the
application.

(4) An application for a customer information order may specify—
(a) all relevant institutions, or
(b) a particular relevant institution.

(5) A customer information order is an order that a relevant institution covered by the application for
the order must, on being required to do so by notice in writing given by a police officer, provide any such
customer information as it has relating to the person specified in the application as soon as practicable.

(6) A relevant institution which is required to provide information under a customer information order
must provide the information to a police officer in such manner as the officer requires.
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(7) If a relevant institution on which a requirement is imposed by a notice given under a customer
information order requires the production of evidence of authority to give the notice, it is not bound to
comply with the requirement unless evidence of the authority has been produced to it.

[section 41A inserted by 2007:25 s.7 effective 15 November 2008; subsection (1) amended and
subsection (2) repealed and replaced by 2013:40 s. 11 effective 1 November 2013]

41B. Meaning of customer information'”®

(1) "Customer information”, in relation to a person and a relevant institution, is information whether
the person holds, or has held, an account or accounts at the relevant institution (whether solely or jointly
with another) and (if so) information as to —

(a) the matters specified in subsection (2) if the person is an individual,

(b) the matters specified in subsection (3) if the person is a company or limited liability
partnership or a similar body incorporated or otherwise established outside Bermuda, or
a partnership.

(2) The matters referred to in subsection (1) (a) are —
(a) the account number or numbers;
(b) the person's full name;
(c) his date of birth;
(d
(

e

) his most recent address and any previous addresses;
) the date or dates on which he began to hold the account or accounts and, if he has ceased
to hold the account or any of the accounts, the date or dates on which he did so;

(f) such evidence of his identity as was obtained by the institution under or for the purposes
of this Act or any regulations thereunder;

(9) the full name, date of birth and most recent address, and any previous addresses over the
most recent 10 years, of any person who holds, or has held, an account at the institution
jointly with him;

(h) the account number or numbers of any other account or accounts held at the institution to
which he is a signatory and details of the person holding the other account or accounts;

(i) the source of the funds in the account.

(3) The matters referred to in subsection (1) (b) are —
a) the account number or numbers;

b) the person's full name;

(

(

(c) a description of any business which the person carries on;

(d) the country or territory in which it is incorporated or otherwise established;
(

e) its registered office, and any previous registered offices, under the Companies Act 1981
or anything similar under corresponding legislation of any country or territory outside
Bermuda;

(f) its registered office, and any previous registered offices, under the Limited Partnerships

Act 1883 or anything similar under corresponding legislation of any country or territory
outside Bermuda;
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(9) the date or dates on which it began to hold the account or accounts and, if it has ceased
to hold the account or any of the accounts, the date or dates on which it did so;

(h) such evidence of its identity as was obtained by the institution under or for the purposes
of this Act or any regulations thereunder;

(i) the full name, date of birth and most recent address and any previous addresses over the
most recent 10 years of any person who is a signatory to the account or any of the
accounts;

)] the source of the funds in the account.

(4) The Minister may by order subject to affirmative resolution procedure provide for information of a
description specified in the order —

(a) to be customer information; or
(b) no longer to be customer information.
[section 41B inserted by 2007:25 s.7 effective 15 November 2008]

41C. Requirements for making of customer information order8°

(1) These are the requirements for the making of a customer information order.

(2) In the case of a confiscation investigation, there must be reasonable grounds for suspecting that
the person specified in the application for the order has benefited from his criminal conduct.

(3) In the case of a money laundering investigation, there must be reasonable grounds for suspecting
that the person specified in the application for the order has committed a money laundering offence.

(3A) In the case of a civil recovery investigation, there shall be reasonable grounds for suspecting
that—181

(a) the property specified in the application for the order is recoverable property or associated
property;

(b) the person specified in the application holds all or some of the property.
(4) In the case of any investigation, there must be reasonable grounds for believing that —

(a) customer information which may be provided in compliance with the order is likely to be
of substantial value (whether or not by itself) to the investigation for the purposes of which
the order is sought; and

(b) there must be reasonable grounds for believing that it is in the public interest for the
customer information to be provided, having regard to the benefit likely to accrue to the
investigation if the information is obtained.

[section 41C inserted by 2007:25 s.7 effective 15 November 2008; subsection (3A) inserted by 2013:40
s. 12 effective 1 November 2013]

41D. Offences'8?

(1) A relevant institution commits an offence if without reasonable excuse it fails to comply with a
requirement imposed on it under a customer information order.

(2) A relevant institution guilty of an offence under subsection (1) is liable on summary conviction to
a fine of $50,000.

(3) A relevant institution commits an offence if, in purported compliance with a customer information
order, it —
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(@) makes a statement which it knows to be false in a material particular; or

(b) recklessly makes a statement which is false or misleading in a material particular.
(4) A relevant institution guilty of an offence under subsection (3) is liable—

(a) on summary conviction, to a fine of $50,000, or

(b) on conviction on indictment, to a fine of $100,000.
[section 41D inserted by 2007:25 s.7 effective 15 November 2008]
41E___ Statements's?

(1) A statement made by a relevant institution in response to a customer information order may not
be used in evidence against it in criminal proceedings.

(2) But subsection (1) does not apply on a prosecution for -
(a) an offence under section 41D(1) or (3); or

(b) some other offence where, in giving evidence, the relevant institution makes a statement
inconsistent with the statement mentioned in subsection (1).

(3) A statement may not be used by virtue of subsection (2)(b) against a relevant institution unless —
(a) evidence relating to it is adduced; or
(b) a question relating to it is asked;

by or on behalf of the relevant institution in the proceedings arising out of the prosecution.

[section 41E inserted by 2007:25 s.7 effective 15 November 2008]

41F. Disclosure of information’®

A customer information order has effect notwithstanding any restriction on the disclosure of information
(however imposed).

[section 41F inserted by 2007:25 s.7 effective 15 November 2008]
41G. Supplementary18

(1) An application to discharge or vary a customer information order may be made to the magistrate
by —

(a) a police officer;

(b) any person affected by the order.
(2) The magistrate may —

(a) discharge the order;

(b) vary the order.

(3) Magistrates’ Court Rules may make provision as to the practice and procedure to be followed in
connection with proceedings relating to customer information orders.

[section 41G inserted by 2007:25 s.7 effective 15 November 2008]

42. Offence of prejudicing investigation

(1) This section applies if a person knows or suspects that an investigation into criminal conduct, a
civil recovery investigation or a money laundering investigation is being conducted. The person commits
an offence if—
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(@) he makes a disclosure which is likely to prejudice the investigation; or

(b) he falsifies, conceals, destroys, or otherwise disposes of, or causes or permits the
falsification, concealment, destruction or disposal of, documents which are relevant to the
investigation. 186 187 188

In proceedings against a person for an offence under this section, it is a defence to prove-

(a) that he did not know or suspect or have reasonable grounds to suspect '8 that the
disclosure was likely to prejudice the investigation; or'%

(b) that he had lawful authority or reasonable excuse for making the disclosure.

Nothing in subsection (1) makes it an offence for a professional legal adviser to disclose any

information or other matter-

(a) to, or to a representative of, a client of his in connection with the giving by the legal adviser
of legal advice to the client; or

(b) to any person-
(i) in contemplation of, or in connection with, legal proceedings; and
(i) for the purpose of those proceedings;

but this subsection does not apply in relation to any information or other matter which is
disclosed with a view to furthering any criminal purpose.

A person who commits an offence under this section shall be liable-
(a) on summary conviction to imprisonment for two years or a fine of $5,000 or both; and

(b) on conviction on indictment to imprisonment for five years or a fine of $10,000 or both.

[Section 42 subsection (1) amended by 2013:40 s. 13 effective 1 November 2013; subsections (1) and
(2) amended by 2017:10 s. 2 effective 24 March 2017; Section 42 subsections (1) and (2) amended by
2018:5 s. 2 effective 21 March 2018]

42A.

PART V - MONEY LAUNDERING
OFFENCES

Interpretation %!

(1)

In this Part -192
“AML/ATF regulated financial institution” means a person who—

(a) carries on deposit-taking business within the meaning of section 4 of the Banks
and Deposit Companies Act 1999;

(b) carries on investment business within the meaning of section 3 of the Investment
Business Act 2003;

(c) is an insurer (and not a reinsurer) registered under section 4 of the Insurance Act
1978 who carries on long term business falling within paragraph (a) or (c) of the
definition of “long-term business” in section 1(1) of the Insurance Act 1978;

(d) is an insurance manager, or broker or insurance marketplace provider registered
under section 10 of the Insurance Act 1978, but in relation to an insurance broker
or an insurance marketplace provider, only in so far as they act as a broker or a

conyers.com | 85



PROCEEDS OF CRIME ACT 1997

provider' 194 in connection with long term business (other than reinsurance
business) falling within paragraph (a) or (c) of the definition of “long-term business”
in section 1(1) of the Insurance Act 1978;

(e) carries on the business of a fund administrator within the meaning of section 2(2)
of the Investment Funds Act 2006;

) carries on money service business within the meaning of section 2(2) of the Money
Service Business Act 2016;'%

(fa)  carries on corporate service provider business within the meaning of section 2(2)
of the Corporate Service Provider Business Act 2012;1%

(9) carries on trust business within the meaning of section 9(3) of the Trusts
(Regulation of Trust Business) Act 2001 except for any person which is exempted
by or under paragraph 3 of the Trusts (Regulation of Trust Business) Exemption
Order 2002 provided that— 1°7

(i such exempted person utilises the services of a corporate service provider
business, licensed by the Bermuda Monetary Authority, within the meaning
of section 2(1) of the Corporate Service Provider Business Act 2012; or

(i) such exempted person has in its corporate structure or engages the
services of a trust business, licensed by the Bermuda Monetary Authority,
within the meaning given in section 9(3) of the Trusts (Regulation of Trust

Business) Act 2001;

(h) is the operator of an investment fund within the meaning of section 2 of the
Investment Funds Act 2006;

(i is a licensed undertaking carrying on digital asset business within the meaning of

section 4 of the Digital Asset Business Act 2018;'98

(ia) carries on the business of a credit union within the meaning of section 2 of the
Credit Unions Act 2010; 199

() carries on for or on behalf of a customer the business of providing any of the
financial activities specified in Schedule 3;2%

“Bermuda Gaming Commission” has the meaning given in section 6 of the Gaming Act 2014201202

“business relationship” means a business, professional or commercial relationship between an
AML/ATF regulated financial institution and a customer, which is expected by the
institution when contact is first made between them to have an element of duration;

“casino” has the meaning given in section 2 of the Gaming Act 2014; 203204

“casino operator” has the meaning given in section 2 of the Gaming Act 2014; 205206
"country" includes territory;

“criminal property” has the meaning set out in subsection (2); 27

“dealers in high value goods” shall have the same meaning as in section 2(1) of the Proceeds of
Crime (Anti-Money Laundering and Anti-Terrorist Financing Supervision and
Enforcement) Act 2008;208

"designated person", in relation to a direction, means any of the persons in relation to whom the
direction is given;

“direction” means a direction issued by the Minister by order under section 49A,;
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“financial group” means a group designated as such under section 42B;2%9

"notice" means a notice in writing;

“patron” has the meaning given in section 2 of the Gaming Act 2014; 21021

“professional accountant” means a person who is a member of the 2'2Chartered Professional
Accountants of Bermuda;

“professional legal adviser” means a barrister and attorney who is a member of the Bermuda Bar
Association;

“real estate agent” means a person licensed under the Real Estate Brokers’ Licensing Act 2017
as an agent;213 214

“real estate broker” means a person licensed under the Real Estate Brokers’ Licensing Act 2017
as a broker; 215

“‘Registrar” means the Registrar of Companies appointed under section 3 of the Companies Act
1981. 216

“regulations” means regulations made under section 49(3); 2"

“relevant persons” means a person to whom, in accordance with section 49(3) and (4), regulations

apply;

“supervisory authority” means -

(@)

(c)

the Bermuda Monetary Authority in relation to relevant persons falling within
paragraph (a)(i) of section 49(4) being persons who are licensed, registered or
otherwise exempted under any enactment regulating the financial services
industry; 218

the Registrar as a supervisory authority in relation to relevant persons that are
dealers in high value goods;?219 220

Superintendent of Real Estate as defined in section 1 of the Real Estate Brokers’
Licensing Act 2017221; 222

a professional body designated by the Minister under any enactment in relation to
relevant persons regulated by it; or?23

in the case of a casino operator, the Bermuda Gaming Commission.224225

(2) “Criminal property” is property which— 226

(@)

(b)

constitutes a person’s benefit from criminal conduct or represents such a benefit
(in whole or part and whether directly or indirectly); and

the alleged offender knows or suspects constitutes or represents such benefit.

(3) For the purposes of subsection (2), it is immaterial—

(@)
(b)
(c)

who carried out the conduct;
who benefited from it; or

whether it occurred before or after the passing of this Act.

(4) For the purposes of subsection (2), a person benefits from criminal conduct if he obtains property
as a result of or in connection with the conduct.
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[Section 42A added by 2008:31 s.3 effective 15 November 2008; Section 42A amended by 2009:50 s. 6
effective 15 January 2010; Section 42A amended by 2014:8 s. 16 effective 11 April 2014, Section 42A
amended by 2015:35 s. 18 effective 6 November 2015; Section 42A amended by 2015:53 s. 11 effective
1 January 2016; subsection (1) amended by 2016:45 s. 2 effective 5 August 2016; subsection (1)
definition "AML/ATF regulated financial institution" amended by 2016:36 s. 71 effective 31 January 2017;
subsection (1) definition "AML/ATF regulated financial institution" amended by 2017:10 s. 2 effective 24
March 2017; subsection (1) definitions “real estate agent” and “supervisory authority” amended, and “real
estate broker” inserted by 2017:28 s. 55 & Sch. 3 effective 2 October 2017; subsection (1) definition
"AML/ATF regulated financial institution" amended by 2018:5 s. 8 effective 21 March 2018; subsection
(1) definition "financial group” inserted by 2018:51 s. 2 effective 10 August 2018; subsection (1) definition
"AML/ATF regulated financial institution” amended by 2018:49 s. 2 effective 7 September 2018;
subsection (1) definition "AML/ATF regulated financial institution” amended by 2018:28 Sch. 2 para. 4
effective 10 September 2018; subsection (1) definition "AML/ATF regulated financial institution” amended
by 2019:33 s. 45 effective 5 August 2019; amended by 2020:36 Sch. effective 1 November 2020]

42B. Designation of group as financial group??’

(1) The Minister responsible for justice may, upon the advice of relevant competent authorities, by
order designate a group that consists of—

(a) a parent company, or any other type of legal person, which exercises control and
coordinating functions over the rest of the group for the application of group supervision
of anti-money laundering and anti-terrorist financing policies and procedures; and

(b) its branches and subsidiaries that are subject to the anti-money laundering and anti-
terrorist financing policies and procedures,

as a financial group.

(2) An order made under subsection (1) shall specify the date on which the order is to take effect,
being a date not later than 12 months after the date on which the order is made.

(3) An order made under subsection (1) is subject to the negative resolution procedure.
[Section 42B inserted by 2018:51 s. 2 effective 10 August 2018]

43.  Concealing or transferring criminal property 228 229

(1) A person commits an offence if he—
(a
b

c) converts criminal property;

conceals criminal property;

disguises criminal property;

(
(
(d) transfers criminal property; or

(e) removes criminal property from Bermuda.
(2) But a person does not commit such an offence if—

(a) he makes a disclosure under section 46 and (if the disclosure is made before he does the
act mentioned in subsection (1)) he has the consent of the FIA;

(b) he intended to make such a disclosure but had a reasonable excuse for not doing so; or

(c) the act he does is done in carrying out a function he has relating to the enforcement of
any provision of this Act or of any other enactment relating to criminal conduct or benefit
from criminal conduct.
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(3) A person may be treated as having the consent of the FIA if—
(a) he makes a disclosure to the FIA; and
(b) the condition in subsection (4) or the condition in subsection (5) is satisfied.

(4) The condition is that before the end of the notice period he does not receive notice from the FIA
that consent to the doing of the act is refused.

(5) The condition is that—

(a) before the end of the notice period he receives notice from the FIA that the consent to the
doing of the act is refused; and

(b) the moratorium period has expired.

(6) The notice period is the period of seven working days commencing on the day after a disclosure
is made.

(7) The moratorium period is the period of 45 days and shall commence on the day that the notice is
given.

(8) For the purposes of this section—

“a working day” means a day other than a Saturday or a public holiday as prescribed by the Public
Holidays Act 1947.

(9) Concealing or disguising criminal property includes concealing or disguising its nature, source,
location, disposition, movement or ownership or any rights with respect to it.

[Section 43 repealed and replaced by 2015:53 s. 12 effective 1 January 2016; Section 43 heading
amended by 2018:5 s. 2 effective 21 March 2018]

44.  Assisting another to retain criminal property 230 231 232 233

(1) A person commits an offence if he enters into or becomes concerned in an arrangement which
he knows or suspects facilitates (by whatever means) the—

(a) acquisition;
(b) retention;
(c) use; or
(d) control,
of criminal property by or on behalf of another person.
(2) But a person does not commit such an offence if—

(a) he makes a disclosure under section 46 and (if the disclosure is made before he does the
act mentioned in subsection (1)) he has the consent of the FIA;

(b) he intended to make such a disclosure but had a reasonable excuse for not doing so; or

(c) the act he does is done in carrying out a function he has relating to the enforcement of
any provision of this Act or of any other enactment relating to criminal conduct or benefit
from criminal conduct.

(3) A person may be treated as having the consent of the FIA if—
(a) he makes a disclosure to the FIA; and

(b) the condition in subsection (4) or the condition in subsection (5) is satisfied.
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(4) The condition is that before the end of the notice period he does not receive notice from the FIA
that consent to the doing of the act is refused.

(5) The condition is that—

(@) before the end of the notice period he receives notice from the FIA that the consent to the
doing of the act is refused; and

(b) the moratorium period has expired.

(6) The notice period is the period of seven working days commencing on the day after a disclosure
is made.

(7) The moratorium period is the period of 45 days and shall commence on the day that the notice is
given.

(8) For the purposes of this section—

“a working day” means a day other than a Saturday or a public holiday as prescribed by the Public
Holidays Act 1947.

(9) Nor does a person commit an offence under subsection (1) if—

(a) he knows, or believes on reasonable grounds, that the relevant criminal conduct occurred
in a particular country or territory outside Bermuda; and

(b) the relevant criminal conduct was not at the time it occurred, unlawful under the criminal
law then applying in that country or territory.

(10)  In subsection (9)—

“the relevant criminal conduct” is the criminal conduct by reference to which the property
concerned is criminal property.

[section 44 amended by 2007:25 s.8 effective 15 November 2008; by 2008:31 s.4 effective 15 November
2008; subsections (3A)-(3F) inserted by 2015:53 s. 13 effective 1 January 2016; Section 44 repealed and
replaced by 2018:5 s. 2 effective 21 March 2018]

45, Acquisition, possession or use of criminal property?3*

(1) A person commits an offence if he— 23°
(a) acquires criminal property;
(b) uses criminal property; or
(c) has possession of criminal property.

(2) It is a defence to a charge of committing an offence under this section that the person charged
acquired or used the property or had possession of it for adequate consideration.

(3) For the purposes of subsection (2)-

(a) a person does not acquire property for adequate consideration if the value of the
consideration is significantly less than the value of the property; and

(b) a person does not use or have possession of property for adequate consideration if the
value of the consideration is significantly less than the value of his use or possession of
the property.

(4) The provision for any person of services or goods which are of assistance to him in criminal
conduct shall not be treated as consideration for the purposes of subsection (2).
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(5) Where a person discloses in good faith to the FIA a belief that any property is criminal property
or any matter on which such a belief is based-236 237 238

(a) the disclosure shall not be treated as a breach of any restriction upon the disclosure of
information however imposed; and 23°

(b) if he does any act in relation to the property in contravention of subsection (1), he does
not commit an offence under this section if-

(i) the disclosure is made before he does the act in question and the act is done with
the consent of the FIA240; or

(i) the disclosure is made after he does the act, but is made on his initiative and is
made promptly after doing the act?*'.

(5A) A person may be treated as having the consent of the FIA under subsection (5)(b)(i) if— 242
(a) he makes a disclosure to the FIA; and
(b) the condition in subsection (5B) or the condition in subsection (5C) is satisfied.

(5B) The condition is that before the end of the notice period he does not receive notice from the FIA
that consent to the doing of the act is refused. 243

(5C) The condition is that— 244

(a) before the end of the notice period he receives notice from the FIA that consent to the
doing of the act is refused; and

(b) the moratorium period has expired.

(5D) The notice period is the period of seven working days commencing on the day after a disclosure
is made. 24°

(5E) The moratorium period is the period of 45 days and shall commence on the day that the notice is
given. 246

(5F)  For the purposes of this section— 247

“a working day” means a day other than a Saturday or a public holiday as prescribed by the Public
Holidays Act 1947.

(6) For the purposes of this section, having possession of any property shall be taken to be doing an
act in relation to it.

(7) In proceedings against a person for an offence under this section, it is a defence to prove that-

(a) he intended to disclose to the FIA?4® such a belief or matter as is mentioned in subsection
(5), but

(b) there is reasonable excuse for his failure to make any such disclosure in the manner
mentioned in subsection (5)(b).

(8) In the case of a person who was in employment at the time in question, subsections (5) and (7)
shall have effect in relation to disclosures, and intended disclosures, to the appropriate person in
accordance with any procedure established by his employer as they have effect in relation to disclosures,
and intended disclosures, to the FIA249,

(9) Neither the FIA nor any?5° other person shall be guilty of an offence under this section in respect
of anything done by him in the course of acting in connection with the enforcement, or intended
enforcement, of any provision of this Act or of any other statutory provision relating to drug trafficking or
relevant offences or criminal property.25’
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[Section 45 amended by 2007:25 s.9 effective 15 November 2008; by 2008:31 s.5 effective 15 November
2008; subsection (1) deleted and substituted and subsections (5A) - (5F) inserted by 2015 : 53 s. 14
effective 1 January 2016; Section 45 amended by 2018:5 s. 2 effective 21 March 2018; subsection (5)
(b) amended by 2018:51 s. 2 effective 10 August 2018]

45A. Agreement in furtherance of money laundering void?*?

Any agreement entered into for the purposes of facilitating the commission of money laundering is void.
[section 45A inserted by 2007:25 s.10 effective 15 November 2008]

45B. Money laundering: defence when overseas conduct is legal?*

(1) A person does not commit an offence under section 43, 44 or 45 if —

(a) he knows or believes on reasonable grounds that the relevant criminal conduct occurred
in a particular country or territory outside Bermuda; and

(b) the relevant criminal conduct —

(i) was not, at the time it occurred, unlawful under the criminal law then applying in
that country or territory, and

(i) is not of a description prescribed by an order made by the Minister.

(2) The Minister may by order subject to negative resolution procedure, prescribe conduct for the
purpose of subsection (1)(b)(ii).

[section 45B inserted by 2007:25 s.10 effective 15 November 2008]

46. Disclosure of knowledge or suspicion of money laundering

(A1) Aperson shall make a disclosure to the FIA when they know, suspect or have reasonable grounds
to suspect?®* that—2%

(a) any currency, funds or other assets are derived from or used in connection with any
criminal conduct; or

(b) a money laundering offence has been committed, is in the course of being committed or
has been attempted,

and this information has come to him in the course of his trade, profession, business or employment.
(1) Where a person in good faith discloses to the FIA2%-

(@) his suspicion or belief that another person is engaged in money laundering, or

(b) any information or other matter on which that suspicion or belief is based,

the disclosure shall not be treated as a breach of any restriction upon the disclosure of information
however imposed.2%”

(2) A person is guilty of an offence if-

(a) he knows, suspects or has reasonable grounds to suspect?® that another person is
engaged in money laundering which relates to any proceeds of criminal conduct?%9;

(b) the information, or other matter, on which that knowledge or suspicion is based came to
his attention in the course of his trade, profession, business or employment; and

(c) he does not promptly disclose this information or other matter to the FIA after it comes to
his attention.260 261
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(3) Subsection (2) does not make it an offence for a professional legal adviser to fail to disclose any
information or other matter which has come to him in privileged circumstances.

(4) It is a defence to a charge of committing an offence under this section that the person charged
had a reasonable excuse for not disclosing the information or other matter in question.

(5) Any disclosure made by a person who was in employment at the time in question to the
appropriate person in accordance with any procedure established by his employer shall be treated, for
the purposes of this section, as a disclosure to the FIAZ62,

(6) For the purposes of this section, any information or other matter comes to a professional legal
adviser in privileged circumstances if it is communicated or given to him-

(a) by, or by a representative of, a client of his in connection with the giving by the adviser of
legal advice to the client;

(b) by, or by a representative of, a person seeking legal advice from the adviser; or
(c) by any person-

(i) in contemplation of, or in connection with, legal proceedings; and

(i) for the purpose of those proceedings;

but no information or other matter shall be treated as coming to a professional legal adviser
in privileged circumstances if it is communicated or given with a view to furthering any
criminal purpose.

[ Section 46 amended by 2007:25 s.11 effective 15 November 2008; by 2008:31 s.6 effective 15
November 2008; subsection (A1) inserted by 2013:30 s. 2 effective 8 November 2013; subsections (A1)
and (2) amended by 2017:10 s. 2 effective 24 March 2017; subsection (2)(c) repealed and substituted by
2018:51 s. 2 effective 10 August 2018]

47. Tipping-off

(1) A person is guilty of an offence if-

(a) he knows or suspects or has reasonable grounds to suspect?®® that a police officer is
acting, or is proposing to act, in connection with an investigation which is being, or is about
to be, conducted into money laundering; and

(b) he discloses to any other person information or any other matter which is likely to prejudice
that investigation or proposed investigation.

(2) A person is guilty of an offence if-

(@) he knows or suspects or has reasonable grounds to suspect?6 that a disclosure is being
or has been?%® made to the FIA2%® or to an appropriate person under section 44, 45 or 46;
and

(b) he discloses to any other person—2%"

(i) his knowledge or suspicion that a disclosure or related information is being or26®
has been filed with the FIA; or
(i) information or any other matter which is likely to prejudice any investigation which

might be conducted following such a disclosure

(3) Nothing in subsection (1) or (2) makes it an offence for a professional legal adviser to disclose
any information or other matter-
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(@) to, or to a representative of, a client of his in connection with the giving by the adviser of
legal advice to the client; or

(b) to any person-
(i) in contemplation of, or in connection with, legal proceedings; and
(i) for the purpose of those proceedings;

but this subsection does not apply in relation to any information or other matter which is
disclosed with a view to furthering any criminal purpose.

(4) In proceedings against a person for an offence under subsection (1) or (2)(b)(ii)?®°, it is a defence
to prove that he did not know or suspect or have reasonable grounds to suspect?’® that the disclosure
was likely to be prejudicial in the way there mentioned.

(5) No police officer or other person shall be guilty of an offence under this section in respect of
anything done by him in the course of acting in accordance with the enforcement, or intended
enforcement, of any provision of this Act or of any other statutory provision relating to criminal conduct
or the proceeds of criminal conduct.

(6) No person shall be guilty of an offence under this section where he discloses information to a
supervisory authority in the course of it carrying out its statutory duties.?’

(7) For the purposes of this section supervisory authority shall have the same meaning as under
section 2 of the Proceeds of Crime (Anti-Money Laundering and Terrorist Financing Supervision and
Enforcement) Act 2008. 272

[Section 47 amended by 2007:25 s.12 effective 15 November 2008; subsection (2)(b) deleted and
substituted, subsection (4) amended and subsections (6) and (7) inserted by 2013:30 s. 3 effective 8
November 2013; subsections (1), (2) and (4) amended by 2017:10 s. 2 effective 24 March 2017;
subsection (2) amended by 2018:51 s. 2 effective 10 August 2018]

PENALTIES

48. Penalties for money laundering etc

(1) A person guilty of an offence under section 43, 44 or 45 (money laundering) shall be liable-
(a) on summary conviction, to imprisonment for five years or a fine of $50,000 or both; and
(b) on conviction on indictment, to imprisonment for twenty years or an unlimited fine or both.

(2) A person guilty of an offence under section 46 or 47 (failure to disclose knowledge or suspicion;
tipping off) shall be liable-

(@) on summary conviction, to imprisonment for three years or a fine of $15,000 or both; or
(b) on conviction on indictment, to imprisonment for ten years or an unlimited fine or both.
48A. Forfeitures

(1) The court by or before which a person is convicted of a money laundering offence may make a
forfeiture order in accordance with the provisions of this section. 273

(2) Where a person is convicted of a money laundering offence, the court may order the forfeiture of
any property which, at the time of the offence, he had in his possession or under his control and which
he used or intended to use for the purposes of the offence.
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(3) Where a person is convicted of a money laundering offence, the court may order the forfeiture of
any property which wholly or partly, and directly or indirectly, is received by any person as a payment or
other reward in connection with the commission of the offence.

(4) Where a person other than the convicted person claims to be the owner of or otherwise interested
in anything which can be forfeited by an order under this section, the court shall give him an opportunity
to be heard before making an order.

[section 48A inserted by 2008:31 s.7 effective15 November 2008]
PREVENTION OF MONEY LAUNDERING

49. Establishment of Committee; requlations etc

(1) There shall be established a committee, to be known as the National Anti-Money Laundering
Committee, for the purpose of-

(a) advising the Minister and the Minister of Finance?’* in relation to the detection and
prevention of money laundering, terrorist financing and the financing of proliferation?7,
and on the development of a national plan of action to include recommendations on
effective mechanisms to enable the competent authorities in Bermuda to coordinate with
each other concerning the development and implementation of policies and activities to
combat money laundering, terrorist financing and the financing of proliferation;27¢ 277

(b)  [REPEALED]2’8

(c) advising the Minister and the Minister of Finance?® 2% as to the participation of Bermuda
in the international effort against money laundering, terrorist financing and the financing
of proliferation;28" 282 283

(d) advising the Minister and the Minister of Finance?®* in the development of policies to
combat money laundering, terrorist financing and the financing of proliferation; and?®

(e) coordinating activities to identify, assess and understand Bermuda’s money laundering
and terrorist financing risks and taking the necessary steps to ensure that such risk
assessments are kept up-to-date, 286

and the Committee shall meet as often as may be necessary to carry out its duties.?87 288
(2) The members of the National Anti-Money Laundering Committee shall be-

a) the Chairman?,

aa) the Solicitor General,??

b) the Financial Secretary®®!,

c) [DELETED], 2%

d) the Commissioner of Police,

) the Director of the FIA,293 2%

e) the Chief Executive Officer?®® of the Bermuda Monetary Authority,

Q.
Q

ea) the Director of Public Prosecutions;?%

Y

eb) the Permanent Secretary Ministry of Justice;?%”

ec the Collector of Customs;2%8

~

(
(
(
(
(
(
(
(
(
(
(

ed) the National Coordinator; 2%
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(ee) the Registrar General; 3%

(ef)  the Registrar of Companies (including when acting in his capacity as Superintendent of
Real Estate); 301 302

(eg) the Executive Director of the Bermuda Gaming Commission; or303304
(f) such other persons as the Minister of Finance3% 306 may from time to time appoint.

(2A)  The Minister of Finance®” shall appoint a person with relevant experience to be the Chairman of
the Committee for a term not exceeding three years, which may be renewed.3%

(2B) A person is disqualified for appointment as Chairman if he is a member of either House of the
Legislature.30°

(2C) A person holding office as Chairman may at any time resign by giving notice in writing to the
Minister of Finance310, 31

(2D) The Chairman shall forthwith vacate his office if he becomes disqualified for appointment.312

(2E) The Minister of Finance3'®* may by notice in writing remove the Chairman from office if satisfied
that -

(a) he has without reasonable excuse been absent from three consecutive meetings of the
Committee;

(b) he has been convicted (whether before or after his appointment) of a criminal offence;

(c) he is an undischarged bankrupt or his estate has been sequestrated and he has not been
discharged;

(d) he has made a composition or arrangement with, or granted a trust deed for, his creditors;
or

(e) he is otherwise unable or unfit to carry out his functions as Chairman.3'4

(3) The Minister3'®> may, after consulting the National Anti-Money Laundering Committee, make such
regulations as he thinks fit for the purposes of detecting and preventing money laundering.

(3a) Regulations made under subsection (3) are subject to affirmative resolution procedure.3'
(4) Without prejudice to the generality of subsection (3), such regulations may in particular -
(a) require —

(i) such persons or classes of persons conducting businesses in the financial services
industry, falling within any one or more activities or operations for or on behalf of a
customer as may be prescribed by the Minister; 317

(ia) such dealers in high value goods who, by way of business, accept a total cash
payment (in any currency) that is equivalent to at least BMD $7,500 in any single
transaction or series of linked transactions;3'8

(ib) real estate brokers and real estate agents3'?, when they carry out transactions for
their clients concerning the buying and selling of real estate; 32°

(i) professional legal advisers and accountants in independent practice, who by way
of business provide legal or accountancy services to other persons when
participating in financial or real property transactions concerning a class of activity
specified in subsection (5); and for this purpose, a person participates in a
transaction by assisting in the planning or execution of the transaction or otherwise
acting for or on behalf of a client in the transaction; and

conyers.com | 96



PROCEEDS OF CRIME ACT 1997

(iii) casino operators, 32!

to establish and maintain procedures relating to the identification of clients, the keeping of
records, the making of reports, the vetting of employees, the verification of the effective

design and operation of anti-money laundering systems and the training of employees;
and322 323

(b) create criminal offences of failing to comply with the regulations.
(c) [REPEALED]3%
(4A) In the application of subsection (4) in relation to casino operators “client” means a patron. 325
(5) For the purposes of paragraph (a) of subsection (4) the following are specified activities —326
a) buying and selling real property;

b) managing of client monies, securities and other assets;

d

e

(

(

(c) management of bank, savings or securities accounts;

( organisation of contributions for the creation, operation or management of companies;
(

) creation, operation or management of legal persons or arrangements, and buying and
selling business entities.

(5A) In this section “the National Coordinator” means a person appointed as head of the office of the
National Anti-Money Laundering Committee. 327

(6)  [REPEALED] 32329

[section 49 amended by 2007:25 s.13 & 20 effective 15 November 2008, amended by 2008:31 s.8
effective 15 November 2008; subsection (1) amended by 2013:30 s. 4 effective 8 November 2013;
subsection (4)(a) amended and subsection (4A) inserted by 2015:35 s. 18 effective 6 November 2015;

subsection (2) amended and subsection (5A) inserted by 2015:53 s. 15 effective 1 January 2016;
subsection (4)(a) amended by 2016:45 s. 3 effective 5 August 2016; subsection (4)(a)(ib) amended by
2017:28 s. 55 & Sch. 3 effective 2 October 2017; subsection (2) amended by 2017:35 s. 2 effective 3
November 2017; section 49 amended by BR 115/2017 para. 3 effective 7 December 2017, subsection
(1) amended by 2018:51 s. 2 effective 10 August 2018]

49AA Prohibition against the import and export of proceeds of criminal conduct?®3°

(1) A person shall not without lawful authority import into Bermuda or export from Bermuda proceeds
of criminal conduct in any form whatsoever.

(2) Any person who knowingly contravenes subsection (1) commits an offence and shall be liable—
(a) on summary conviction, to imprisonment for five years or a fine of $50,000 or both; or
(b) on conviction on indictment, to imprisonment for twenty years or an unlimited fine or both.

(3) For the avoidance of doubt, the word “goods” in section 100 of the Revenue Act 1898 includes
the proceeds of criminal conduct in any form whatsoever.

[Section 49AA inserted by 2015:53 s. 16 effective 1 January 2016]
49A. Directions®!

(1) The Minister may, by order, issue a direction to a relevant person33? carrying on business in or
from Bermuda if—
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(@) the intergovernmental body, known as the Financial Action Task Force or the Caribbean
Financial Action Task Force333, has advised that measures should be taken in relation to
a country because of the risk of money laundering activities being carried on—

(i) in the country;
(i) by the government of the country, or
(iii) by persons resident or incorporated in the country; or

(b) the Minister reasonably believes that there is a risk that money laundering activities are
being carried on—

(i) in the country,
(i) by the government of the country, or
(iii) by persons resident or incorporated in the country,
and that this poses a significant risk to the national interests of Bermuda.
(2) A direction under this section may be given to—
(@) a particular relevant person33;
(b) any description of relevant persons33%; or
(c) all relevant persons33,

(3) The requirements imposed by a direction must be proportionate to the seriousness of the risk,
having regard to the advice mentioned in subsection (1)(a) or to the risks mentioned in subsection (1)(b),
as the case may be.

[Section 49A inserted by 2009:50 s. 7 effective 15 January 2010; Section 49A amended by 2018:50 s. 2
effective 10 August 2018]

49B. Transactions and persons affected by directions

(1) A direction may impose requirements in relation to transactions or business relationships with—
(a) a person carrying on business in the country;
(b) the government of the country;
(c) a person resident or incorporated in the country.
(2) The direction may impose requirements in relation to—
(a) a particular person within subsection (1),
(b) any description of persons within that subsection, or
(c) all persons within that subsection.

(3) For the purposes of this section, a transaction or business relationship with a person or
government includes a transaction or business relationship with any third party that ultimately benefits,
or is intended to benefit, that person or government.

(4) A direction may make different provisions—
(a) in relation to different descriptions of persons to whom the direction is given; and
(b) in relation to different descriptions of transaction or business relationship.
[Section 49B inserted by 2009:50 s. 7 effective 156 January 2010]
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49C. Requirements that may be imposed by directions

A direction may impose any of the following requirements—
(a) customer due diligence;
(b) ongoing monitoring;
(c) systematic reporting
(d) limiting or ceasing business.
[Section 49C inserted by 2009:50 s. 7 effective 15 January 2010]

49D. Customer due diligence

(1) A direction may require a relevant person3¥ or a financial group33*® to undertake enhanced
customer due diligence measures—

(@) before entering into a transaction or business relationship with a designated person; and
(b) during a business relationship with such a person.

(2) The direction may do either or both of the following—

(a) impose a general obligation to undertake enhanced customer due diligence measures;
(b) require a relevant person3* to undertake specific measures identified or described in the
direction.
(3) In this section, "customer due diligence measures" means measures to—

(a) establish the identity of the designated person;

(b) obtain information about the designated person; their business, and the source of their
funds, and

(c) assess the risk of the designated person being involved in money laundering activities.

[Section 49D inserted by 2009:50 s. 7 effective 15 January 2010; Section 49D amended by 2018:50 s. 3
effective 10 August 2018; Section 49D(1) amended by 2018:51 s. 2 effective 10 August 2018]

49E. Ongoing monitoring

(1) A direction may require a relevant person3¥? or a financial group3*' to undertake enhanced
ongoing monitoring of any business relationship with a designated person.

(2) The direction may do either or both of the following—

(a) impose a general obligation to undertake enhanced ongoing monitoring;
(b) require a relevant person3#? to undertake specific measures identified or described in the
direction.
(3) In this section, “ongoing monitoring” of a business relationship means—

(a) scrutiny of transactions undertaken throughout the course of the relationship (including,
where necessary, the source of funds) to ensure that the transactions are consistent with
the relevant person’s knowledge of the customer, his business and risk profile; and

(b) so far as practicable keeping the documents, data or information obtained for the purpose
of applying customer due diligence measures up to date.

[Section 49E inserted by 2009:50 s. 7 effective 15 January 2010; Section 49E amended by 2018:50 s. 3
effective 10 August 2018; Section 49E(1) amended by 2018:51 s. 2 effective 10 August 2018]
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49F. Systematic reporting

(1) A direction may require a relevant person?*3 to provide such information and documents as may
be specified in the direction relating to transactions or business relationships with designated persons.

(2) A direction imposing such a requirement must specify how the direction is to be complied with,
including—

(a) the person to whom the information and documents are to be provided; and

(b) the period within which, or intervals at which, information and documents are to be
provided.

(3) The power conferred by this section may not be exercised in relation to information or documents
in respect of which a claim to legal professional privilege could be maintained in legal proceedings.

(4) The exercise of the power conferred by this section and the provision of information under it is
not otherwise subject to any restriction on the disclosure of information, whether imposed by statute or
otherwise.

[Section 49F inserted by 2009:50 s. 7 effective 15 January 2010, Section 49F amended by 2018:50 s. 3
effective 10 August 2018]

49G. Limiting or ceasing business

A direction may require a relevant person3* or a financial group®*® not to enter into or continue to
participate in—

(a) a specified transaction or business relationship with a designated person,

(b) a specified description of transactions or business relationships with a designated person,
or

(c) any transaction or business relationship with a designated person.

[Section 49G inserted by 2009:50 s. 7 effective 15 January 2010; Section 49G amended by 2018:50 s. 3
effective 10 August 2018; Section 49G amended by 2018:51 s. 2 effective 10 August 2018]

49H. Making and giving effect to directions

(1) The Minister may vary or revoke a direction at any time.

(2) A direction ceases to have effect one year after the day on which it was made, without prejudice
to the making of further directions.

(3) A direction given to a description of relevant persons34¢ or a financial group3*’ or to all such
institutions is a statutory instrument and is subject to the negative resolution procedure.

(4) A direction given to a particular person is not a statutory instrument. The Minister must give notice
of the direction to that person as soon as possible after issuing it.

[Section 49H inserted by 2009:50 s. 7 effective 15 January 2010; Section 49H amended by 2018:50 s. 3
effective 10 August 2018; Section 49H amended by 2018:51 s. 2 effective 10 August 2018]

491. Directions limiting or ceasing business: exemption by license

(1) A relevant person3# or a financial group3#° that is subject to a direction referred to in section 49G
may apply to the Minister in such form as the Minister may specify, to exempt a specific transaction or
business relationship or a description of transactions or business relationships from the requirements of
the direction.
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(2) The applicant shall provide such information and documents as the Minister may require in
determining the application.

(3) The Minister may grant a license to the applicant exempting it from the requirements of the
direction in relation to the transactions or business relationships specified in the license with the persons
designated in it, if the Minister is satisfied that the applicant’s participation in the transactions or business
relationships with those persons does not pose a risk to the national interests of Bermuda.

(4) The Minister, on his own initiative, may—

(a) grant a license to a particular relevant person3® or to a group of such institutions
exempting them from the requirements of a direction in relation to transactions or business
relationships specified in the license with persons designated in it; or

(b) grant a general license exempting all relevant persons3®'from the requirements of the
direction in relation to transactions or business relationships specified in the license with
persons designated in it,

if the Minister is satisfied that the participation of those institutions in the specified transactions or
business relationships with the designated persons does not pose a risk to the national interests of
Bermuda.

(5) A license may be subject to such conditions as the Minister sees fit to impose and may be of the
same duration as the direction or subject to an earlier expiry date.

(6) The Minister may vary or revoke a license at any time.

(7) On the grant, variation or revocation of a license, the Minister must—

(a) in the case of a license granted to a particular person, give notice of the grant, variation
or revocation to that person; or

(b) in the case of a general license or a license granted to a description of persons, take such
steps as he considers appropriate to publicize the grant, variation or revocation of the
license.

[Section 491 inserted by 2009:50 s. 7 effective 15 January 2010; Section 491 amended by 2018:50 s. 3
effective 10 August 2018; Section 491 amended by 2018:51 s. 2 effective 10 August 2018]

49J. Offences: failure to comply with a direction

(1) A person who fails to comply with a requirement imposed by direction commits an offence.

(2) Notwithstanding subsection (1), no offence is committed if the person took all reasonable steps
and exercised all due diligence to ensure that the requirement would be complied with.

(3) A person guilty of an offence under this section is liable—
(a) on summary conviction, to a fine of $50,000; or

(b) on conviction on indictment to a fine of $750,000 or to imprisonment for a term of two
years or to both.

(4) Where a person is convicted of an offence under this section, he is not liable to a civil penalty
under any statutory provision in relation to the same matter.

[Section 49d inserted by 2009:50 s. 7 effective 15 January 2010]
49K. Offences in connection with licenses

(1) A person commits an offence who for the purpose of obtaining a license under section 49—
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(@) provides information that is false in a material respect or a document that is not what it
purports to be; and

(b) knows that, or is reckless as to whether, the information is false or the document is not
what it purports to be.

(2) A person guilty of an offence under this section is liable—
(a) on summary conviction, to a fine of $50,000; or

(b) on conviction on indictment to a fine of $750,000 or to imprisonment for a term of two
years or to both.

[Section 49K inserted by 2009:50 s. 7 effective 15 January 2010]
49L. Report to Legislature

(1) As soon as reasonably practicable after the end of each calendar year, the Minister must—

(a) prepare a report about the exercise during that year of the Minister’s powers and functions
in relation to directions and licenses under this Part; and

(b) lay a copy of the report before both Houses of the Legislature.

(2) Subsection (1) does not apply in relation to a year if the Minister has not issued a direction
pursuant to those powers and functions at any time in that year.

[Section 49L inserted by 2009:50 s. 7 effective 15 January 2010]
49M. Use of guidance3%2

(1) In determining whether a person has committed an offence under sections 43, 44, 45, 46, 47 and
49J3%3, a court shall consider whether a defendant has followed any relevant guidance which was at the
time-

(a) issued by a supervisory authority;
(b) approved by the Minister; and

(c) published in a manner approved by the Minister as appropriate in his opinion to bring the
guidance to the attention of persons likely to be affected by it.

(2) Guidance issued under this section is not a statutory instrument and the Statutory Instruments
Act 1977 shall not apply to it.3%*

[section 49A inserted by 2000:35 s.3 effective 1 June 2001; repealed and replaced by 2008:31 s.9
effective15 November 2008; Section 49A renumbered to Section 49M by 2009:50 s.7 and amended by
2009:50 s.8 effective 15 January 2010]

PART VI - SEIZURE OF PROPERTY?3%

50.  Seizure and detention of property3°¢ 3%7

(1) A police officer may seize and detain, in accordance with this Part, any property which is—
(a) being imported into Bermuda;
(b) being exported from Bermuda; or
(c) found in the execution of his duties,

if the officer has reasonable grounds for suspecting that it directly or indirectly represents any person’s
proceeds of criminal conduct or is intended by any person for use in any criminal conduct. 358 359
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(1A) A police officer who seizes property3® under subsection (1)(c) must, as soon as practicable,
obtain the written permission of an officer of the rank of inspector or above to detain the property®’ in
accordance with this section. 362

(2) Property363 seized by virtue of this section shall not be detained for more than forty-eight hours
unless its continued detention is authorised by an order made by a magistrate; and no such order shall
be made unless the magistrate is satisfied-

(a) that there are reasonable grounds for the suspicion mentioned in subsection (1); and

(b) that continued detention of the property3¢ is justified while its origin or derivation is further
investigated or consideration is given to the institution (whether in Bermuda or elsewhere)
of criminal proceedings against any person for an offence with which the property3¢ is
connected.

(2A) The period of forty-eight hours mentioned in subsection (2) shall be calculated in accordance with
subsection (2B). 366

(2B) In calculating the period of forty-eight hours in accordance with this subsection no account shall
be taken of —367

(@) a Saturday; or
(b) a public holiday within the meaning of the Public Holidays Act 1947.

(3) Any order under subsection (2) shall authorise the continued detention of the property38 to which
it relates for such period, not exceeding six months3°® beginning with the date of the order, as may be
specified in the order; and a court of summary jurisdiction, if satisfied as to the matters mentioned in that
subsection, may thereafter from time to time by order authorise the further detention of the property3"°
but so that-

(a) no period of detention specified in such an order shall exceed six months3”! beginning
with the date of the order; and

(b) the total period of detention shall not exceed two years from the date of the order under
subsection (2).

(4) Any application for an order under subsection (2) or (3) shall be made by a police officer.
(5) At any time while property®7? is detained by virtue of this section-
(a) a court of summary jurisdiction may direct its release if satisfied-

(i) on an application made by the person from whom it was seized or a person by or
on whose behalf it was being imported or exported, that there are no, or are no
longer, any such grounds for its detention as are mentioned in subsection (2); or

(i) on an application made by any other person, that detention of the property3’3 is not
for that or any other reason justified; and

(b) a police officer may release the property®™* if satisfied that its detention is no longer
justified but shall first notify the magistrate or court of summary jurisdiction under whose
order it is being detained.

(6) If at a time when any property®® is being detained by virtue of this section-
(@) an application for its forfeiture is made under section 51;37¢

(b) proceedings are instituted (whether in Bermuda or elsewhere) against any person for an
offence with which the property®’” is connected; or37®
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(c) civil recovery proceedings are instituted under Part IlIA with respect to recoverable
property which includes such property,37°

the property®° shall not be released until any proceedings pursuant to the application or, as the case
may be, the proceedings for that offence or proceedings for a recovery order3' have been concluded.

[Section 50 subsections (2A) and (2B) inserted by 2007:25 s. 14 effective 15 November 2008; Section
50 subsection (1) substituted and (1A) inserted by 2011:32 s. 2 effective 10 August 2011; Section 50
amended by 2012:19 s. 3 effective 6 July 2012; Section 50 subsection (6) amended by 2013:40 s. 14
effective 1 November 2013; Section 50 subsection (3) amended by 2018:50 s. 4 effective 10 August
2018]

51. Forfeiture orders and appeals

(1) A court of summary jurisdiction may make an order (a "forfeiture order") ordering the forfeiture of
any property382 which has been seized under section 50 if satisfied, on an application made by a police
officer while the property®®3 is detained under that section, that the property3* directly or indirectly
represents any person's proceeds of, or benefit from, or is intended by any person for use in, criminal
conduct.

(2) An order may be made under subsection (1) whether or not proceedings are brought against any
person for an offence with which the property38 in question is connected.

(3) Any party to the proceedings in which a forfeiture order is made (other than the applicant) may,
before the end of the period of thirty days beginning with the date on which it is made, appeal to the
Supreme Court.

(4) On an application made by an appellant to a court of summary jurisdiction at any time, that court
may order the release of so much of any38 cash to which the forfeiture order relates as it considers
appropriate to enable him to meet his legal expenses in connection with the appeal.

(5) An appeal under this section shall be by way of rehearing, and the Supreme Court may make
such order as it considers appropriate and, in particular, may order the release of the property (or, in the
case of cash, any remaining cash)3’ together with any accrued interest in the case of cash.38

[Section 51 amended by 2012:19 s. 4 effective 6 July 2012]

52. Seizure: supplementary

(1) Cash consisting of coins and bank-notes seized under this Part and detained for more than forty-
eight hours shall where practicable, unless required as evidence of an offence, be held in an interest-
bearing account, and the interest accruing on any such cash shall be added to that cash on its forfeiture
or release.

(2) An order under section 50(2) shall provide for notice to be given to persons affected by the order.

(3) Without prejudice to the generality of any existing power to make rules, provision may be made
by rules of court-

) with respect to applications to any court under this Part;

(a
(b) for the giving of notice of such applications to persons affected;
(c) for the joinder of persons as parties; and

(d

) generally with respect to the procedure under this Part before any court.

(4) In this Part-

"cash" means-
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(a) coins and bank-notes in any currency; and
(b) negotiable instruments;

"exported", in relation to any property®9, includes its being brought to any place in Bermuda for
the purpose of being exported.

“property” includes cash and all other tangible personal property, but does not include any real
property. 3%

[Section 52 subsection (4) definition "exported" amended and "property"” inserted by 2012:19 s. 5 effective
6 July 2012]

52A. Freezing of funds3®'

(1) An application for the freezing of funds may be made to a magistrate by a police officer in the
course of a confiscation investigation or an investigation into money laundering.

(2) Where the magistrate is satisfied that a person by, for or on behalf of whom any funds are held is
suspected of having benefited from criminal conduct or having committed a money laundering offence,
the magistrate may make an order requiring the relevant institution that holds those funds not to make
them available to any person.

(3) An order made under subsection (2) shall specify a period, not exceeding seven days, for which
the order is to have effect.

(4) The period of seven days mentioned in subsection (3) shall be calculated in accordance with
subsection (5).

(5) In calculating the period of seven days in accordance with this subsection no account shall be
taken of —

(a) a Saturday; or
(b) a public holiday within the meaning of the Public Holidays Act 1947.
(6) In this section “funds” means monies deposited with designated institution.

(7) Magistrates’ Court Rules may make provision as to the practice and procedure to be followed in
connection with proceedings relating to orders under this section.3%?

[section 52A inserted by 2007:25 s.15 effective 15 November 2008]
PART VIl - MISCELLANEOUS & SUPPLEMENTAL
FOREIGN ORDERS ETC

53. Enforcement of external confiscation orders or external recovery orders3%

(1) The Minister3** may, by order-

(a) direct in relation to a country or territory outside Bermuda designated by the order (a
"designated country") that, subject to such modifications as may be specified, this Act shall
apply to external confiscation orders or external recovery orders3® and to proceedings
which have been or are to be instituted in the designated country and may result in an
external confiscation order or an external recovery order3% being made there;

(b) make-

(i such provision in connection with the taking of action in the designated country
with a view to satisfying a confiscation order;
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(i) such provision as to evidence or proof of any matter for the purposes of this section
and section 54; and

(iii) such incidental, consequential and transitional provision,
as appears to him to be expedient; and

(c) without prejudice to the generality of this subsection, direct that, in such circumstances as
may be specified, proceeds arising out of action taken in the designated country with a
view to satisfying a confiscation order and which are retained there shall nevertheless be
treated as reducing the amount payable under the order to such extent as may be
specified.

(2) An order under this section may make different provision for different cases or classes of cases.

(3) The power to make an order under this section includes power to modify this Act in such a way
as to confer power on a person to exercise a discretion.

(4) In this section and section 54-

"external confiscation order" means an order made by a court in a designated country for the
purpose-

(a) of recovering property, or the value of such property, obtained as a result of or in
connection with-

(i) drug trafficking; or

(i) any offence which would, if committed in Bermuda, be triable on indictment;
or

(b) of depriving a person of a pecuniary advantage so obtained;
"modifications" includes additions, alterations and omissions.

(4A) In this section and section 54, “external recovery order’” means an order made by a court in a
designated country for the purpose of recovering property the value of such property that has been, or
represents, property obtained through unlawful conduct; and “modifications” includes additions,
alterations and omissions.3%"

(5) An order under this section is subject to the negative resolution procedure.

[section 53 amended by 2007:25 s.20 effective 15 November 2008; section heading and subsection (1)
(a) amended and subsection (4A) inserted by 2013:40 s. 15 effective 1 November 2013]

54. Registration of external confiscation orders or external recovery orders3%

(1) On an application made by or on behalf of the government of a designated country, the Supreme
Court may register an external confiscation order or an external recovery order3®® made there if-

(a) it is satisfied that at the time of registration the order is in force and not subject to appeal;

(b) it is satisfied, where the person affected by the order did not appear in the proceedings,
that he received notice of the proceedings in sufficient time to enable him to defend them;
and

(c) it is of the opinion that enforcing the order in Bermuda would not be contrary to the

interests of justice.
(2) In subsection (1)(a), "appeal" includes-

(a) any proceedings by way of discharging or setting aside a judgment; and
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(b) an application for a new trial or a stay of execution.

(3) The court shall cancel the registration of an external confiscation order or external recovery
order*® if it appears to the court that the order has been satisfied by payment of the amount due under
it.

[Section 54 section heading and subsections (1) and (3) amended by 2013:40 s. 16 effective 1 November
2013]

54A External confiscation order or external recovery order: retention and transfer of assets*%!

Where an external confiscation order or external recovery order is registered in the Supreme Court the
Minister may, having considered all the circumstances, including—

(a) the total value of any such order;
(b) the total law enforcement effort as a whole; and
(c) the level of assistance provided by Bermuda,

direct that fifty percent of the property (or of the proceeds of the sale of the property), or such other
percentage as the Minister considers appropriate, be retained in the Confiscated Assets Fund.

[Section 54A inserted by 2015:34 s. 2 effective 23 July 2015]

55. Evidence of corresponding law

(1) A document purporting to be issued by or on behalf of the Government of a country or territory
and purporting to state the terms of a corresponding law in force in that country or territory shall be
admitted in evidence, in proceedings under this Act, on its production by the prosecution without further
proof, and such document shall be conclusive evidence that-

(a) it is issued by or on behalf of the Government of that country or territory;
(b) the terms of such law are as stated in the document;

(c) any facts stated in the document to constitute an offence under such law do constitute
such offence.

(2) "Corresponding law"-

(a) in relation to proceedings relating to drug trafficking has the meaning given in section 40
of the Misuse of Drugs Act 1972;402

(aa) in relation to civil recovery proceedings, means a law which corresponds with a provision
of Bermuda law which relates to unlawful conduct; and“°3

(b) in any other case, means a law which corresponds with a provision of Bermuda law which
creates a relevant offence.

[Section 55 subsection (2) amended by 2013:40 s. 17 effective 1 November 2013]
55A. Confiscated Assets Fund?*%4 40
(1) There shall be established a fund to be known as the Confiscated Assets Fund ("the Fund").
(2) There shall be paid into the Fund-
(a) proceeds of criminal conduct recovered under a confiscation order or a deprivation order;

(aa) property forfeited under section 48A;406
(b) cash forfeited under Part VI;

conyers.com | 107



3)
Fund-

PROCEEDS OF CRIME ACT 1997

(ba) cash or property forfeited or confiscated under the Anti-Terrorism (Financial and Other
Measures) Act 2004; 47

bb)  property recovered under Part Il1A;408

c) money forfeited under section 37 of the Misuse of Drugs Act 1972;
ca) money forfeited under section 464B of the Criminal Code Act 1907;
d)

money paid to the Government of Bermuda by a foreign jurisdiction in respect of
confiscated assets, whether under a treaty or arrangement providing for mutual assistance
in criminal matters or otherwise;4%°

(e) money to be paid by the Government of Bermuda to a foreign jurisdiction in respect of an
external confiscation order or an external recovery order. 410

The Minister and the Minister of Finance*'' may*#'?, authorise payments to be made out of the

(a) for purposes related to-

(i) law enforcement, including in particular the investigation of suspected cases of
drug trafficking, terrorist financing*'® and money laundering;

(i) cover costs associated with the treatment and rehabilitation of drug addicts;*'4

(iii) cover costs associated with the prevention and public education concerning drug
abuse;*15

(iiia) meet the expenses of the Department of National Drug Control;416 417

(iv) training of officials in the effective implementation of the provisions of this Act in
relation to money laundering and in relation to terrorist financing within the
meaning of sections 5 to 8 of the Anti-Terrorism (Financial and Other Measures)
Act 2004; 418 419

(v) training of officials in the effective implementation of the provisions of this Act in
relation to civil recovery; and*2°

(vi) education and training of officials in the effective implementation of the provisions
of Part IlIAA of the Evidence Act 1905 in relation to child witnesses in criminal
cases relating to sexual exploitation of children and related measures, and for
prevention and assistance programmes.4?!

(b) to satisfy an obligation of the Government of Bermuda to a foreign jurisdiction in respect
of confiscated assets, an external confiscation order or an external recovery order,*?? whether
under a treaty or arrangement providing for mutual assistance in criminal matters or otherwise;

(c) to meet the expenses of the National Anti-Money Laundering Committee;
(ca) towards the expenses of the FIA;*23

(cb)  towards the expenses of the enforcement authority;*2*

(

d) to meet the remuneration and expenses of a receiver appointed under this Act or the Anti-
Terrorism (Financial and Other Measures) Act 2004425;

(e) to pay compensation or costs awarded under this Act or the Anti-Terrorism (Financial and
Other Measures) Act 20044%6;
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(ea) to further the programmes of a community-based organisation or sports club that are
related to youth development, sport, area improvement, community improvement or
infrastructure improvement;*?”

(f) to cover costs associated with the administration of the Fund.*28
(4) In this section—

“‘community-based organisation” means an organisation that is representative of a community or
significant segments of a community and which is registered as a charity under the
Charities Act 1978;42°

“sports club” means an organisation dedicated to a particular sporting activity which is regulated
by a sport governing body in Bermuda. 43

[Section 55A inserted by 2000:35 s.5 effective 1 June 2001; subsection (2)(ba) inserted, section
(3)paragraphs (a)(i), (d) and (e) amended by 2004:31 s.26 effective 7 March 2005; subsection 3(a)(iv)
inserted by 2007:25 s.16 effective 15 November 2008; amended by 2007:25 s.20 effective 15 November
2008; amended by 2008:31 s.10 effective 15 November 2008; amended by 2009:18 s.2 effective 1 April
2009; Section 55A(2)(aa) inserted by 2009:50 s. 9 effective 15 January 2010; Section 55A subsections
(2)(bb)and (3)(cb) inserted and subsection (3)(a) amended by 2013:40 s. 18 effective 1 November 2013;
Section55A(2)(a) amended by 2013:30 s.5 effective 8 November 2013; Section 55A subsections (3)(ea)
and (4)inserted by 2013:17 s. 2 effective 15 September 2014; Section 55A subsection (2)(e) inserted and
subsection (3)(b) amended by 2015:34 s. 3 effective 23 July 2015; Section 55A subsections (2)(ca)
and(3)(vi) inserted by 2019:36 s. 58 effective 1 November 2019]

55B Administration of the Fund*®!

(1) The moneys paid into the Fund shall be invested in accordance with the Public Funds Act 1954,
and the income earned from such investments shall be paid into the Fund.

(2) The financial year of the Fund shall end on 31st March in each year.

(3) The Minister of Finance*3? 433 shall cause proper accounts, and proper records in relation to the
accounts, of the Fund to be kept, and shall cause to be prepared in respect of each financial year a
statement of the accounts of the Fund in such form as the Minister of Finance*** may direct.

4) Within six months after the end of each financial year, the Minister shall send to the Auditor a
copy of the statement of accounts for that financial year.

(5) The Auditor shall examine every statement of accounts received by him under this section and
shall make a report in writing on the statement to the Minister.

(6) The Minister shall lay before each House of the Legislature a copy of the Auditor's report.

[Section 55B inserted by 2000:35 s.5 effective 1 June 2001; amended by 2007:25 s.20 effective 15
November 2008; amended by 2008:31 s.11 effective15 November 2008]

OFFENCES AND POLICE POWERS ETC

56. Offences by bodies corporate etc.4%

(1) If an offence under this Act committed by a body corporate is shown-

(@) to have been committed with the consent or the connivance of an officer of the body
corporate; or

(b) to be attributable to any neglect on his part,
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the officer as well as the body corporate is guilty of an offence and liable to be proceeded against and
punished accordingly.

(2) If an offence under this Act committed by a partnership is shown-
(@) to have been committed with the consent or the connivance of a partner; or
(b) to be attributable to any neglect on his part;

the partner as well as the partnership is guilty of an offence and liable to be proceeded against and
punished accordingly.

(3) If an offence under this Act committed by an unincorporated association (other than a partnership)
is shown-

(a) to have been committed with the consent or the connivance of an officer of the association;
or

(b) to be attributable to any neglect on his part,

that officer as well as the association is guilty of an offence and liable to be proceeded against and
punished accordingly.

(4) If the affairs of a body corporate are managed by its members, subsection (1) applies in relation
to the acts and defaults of a member in connection with his functions of management as if he were a
director of the body.

(5) Proceedings for an offence alleged to have been committed by a partnership or an unincorporated
association shall be brought in the name of the partnership or association (and not in that of its members).

(6) A fine imposed on the partnership or association on its conviction of an offence is to be paid out
of the funds of the partnership or association.

(7) In this section-
“officer”-

(@) in relation to a body corporate, means a director, manager, secretary, chief
executive, member of the committee of management, or a person purporting to act
in such a capacity; and

(b) in relation to an unincorporated association, means any officer of the association
or any member of its governing body, or a person purporting to act in such capacity;
and

“partner” includes a person purporting to act as a partner.
[section 56 repealed and replaced by 2008:31 s.12 effective 15 November 2008]

57. Police powers etc

(1) For the purposes of this Act, "police officer" includes any officer of the Customs Department.

(2) A police officer may arrest without warrant any person whom he reasonably believes has
committed an offence under this Act.

(3) An officer of the Customs Department may, in any case relating to the commission of an offence
under this Act, exercise all or any of the powers in relation to investigations into an offence which is
arrestable without warrant conferred on a police officer by the Criminal Code Act 1907.
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58.  Duty of confidentiality*3®

(1) Except as provided in this section, no person who under or for the purposes of this Act receives
information from any person shall disclose it without the consent of the person to whom it relates (and if
different) the person from whom it was received as aforesaid.

(2) This section does not apply to information which at the time of the disclosure is or has already
been made available to the public from other sources, or to information in the form of a summary or
collection of information so framed as not to enable information relating to any particular person to be
ascertained from it.

(3) A person who contravenes subsection (1) shall be guilty of an offence and liable on summary
conviction to a fine of $50,000 or to imprisonment for two years or to both.

(4) Subsection (1) does not preclude the disclosure of information in any case in which disclosure is
for the purpose of enabling or assisting the Bermuda police service or the FIA to discharge their functions
under any statutory provision.

(5) Subsection (1) does not preclude the disclosure of information to the Minister of Finance or to the
Bermuda Monetary Authority in any case in which the disclosure is for the purpose of enabling or assisting
the Minister of Finance or the Authority to discharge their functions under any statutory provisions.

[section 58 repealed and replaced by 2007:25 s.17 effective 15 November 2008]
PROCEDURE

59. Jurisdiction

Where a defendant is charged with a drug trafficking or relevant offence which may be tried summarily
or on indictment-

(a) the power of the Director of Public Prosecutions*¥” to issue a certificate under section
450(a)*38 of the Criminal Code Act 1907 requiring an offence to be tried on indictment may
be exercised where the Director of Public Prosecutions** intends to make an application
for a confiscation order if the defendant is convicted; and

(b) the power of a court of summary jurisdiction to send*4° the defendant to the Supreme
Court for sentencing under sections 43, 44 or 45 of the Criminal Jurisdiction and Procedure
Act 20154 may be exercised where the court of summary jurisdiction is of the opinion
that the defendant is one against whom the Supreme Court may consider making a
confiscation order.

[section 59 amended by 2007:25 s.20 effective 15 November 2008; amended by 2015:38 s. 91 effective
6 November 2015]

60. Compensation

(1) If an investigation is begun against a person for a drug trafficking or relevant offence or offences
and any of the following circumstances occur-

(a) no proceedings are instituted against that person;

(b) proceedings are instituted against that person but do not result in his conviction for any
drug trafficking or relevant offence; or

(c) proceedings are instituted against that person and he is convicted of one or more drug
trafficking or relevant offences, but

(i) the conviction or convictions concerned are quashed; or
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(i) he is granted a pardon in respect of the conviction or convictions concerned,

the Supreme Court may, on application by a person who held property which was
realisable property, order compensation to be paid to the applicant if, having regard to all
the circumstances, it considers it appropriate to make such an order.

If a civil recovery investigation is begun with respect to property and any of the following
circumstances occur—442

(@)
(b)

(c)

no civil recovery proceedings are instituted with respect to that property;

civil recovery proceedings are instituted and in the case of any property to which a property
freezing order or an interim receiving order has at any time applied, the court does not in
the course of the proceedings decide that the property is recoverable property or
associated property;

civil recovery proceedings are instituted with respect to that property—
(i) and a recovery order is made; but

(i) the recovery order is set aside on appeal,

the court may, on application by a person who held that property or the person whose property it is, order
compensation to be paid to the applicant if, having regard to all the circumstances, it considers it
appropriate to make such an order.

(2)

The court shall not order compensation to be paid unless it is satisfied-

(@)

(b)

that there has been some serious default on the part of any person concerned in the
investigation or prosecution of the offence or offences concerned; and

that the applicant has suffered loss in consequence of anything done in relation to the
property by, or in pursuance of a restraint order or a charging order, or property freezing
order, and an interim receiving order or a recovery order443,

The court shall not order compensation to be paid in any case—*4*

(@)

(b)

where it appears to the court that the investigation would have been continued, or the
proceedings would have been instituted or continued, as the case may be, if the serious
default had not occurred; or

if the court—
(i) makes an order under section 36.1C(5) or 36.1D;
(i) has made a declaration in respect of the property by virtue of section 36.1H(2); or

(iii) is satisfied that any of the general exceptions set out in section 36.1N apply.

Without prejudice to subsection (1), where-

(@)

(b)

a disclosure is made by any person in accordance with section 44(3) or 44(5) in relation
to any property;

in consequence of the disclosure and for the purposes of an investigation or prosecution
in respect of a drug trafficking offence or offences any act is done or omitted to be done
in relation to that property; and

no proceedings are instituted against any person in respect of that offence or offences or
no restraint order or charging order is made in relation to that property,
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the court may, on application by a person who held the property, order compensation to be paid to the
applicant if, having regard to all the circumstances, it considers it appropriate to make such an order.

(5) The court shall not order compensation to be paid under subsection (4) unless it is satisfied-

(@) that there has been some serious default on the part of any person concerned in the
investigation or prosecution of the offence or offences concerned and that, but for that
default, the act or omission referred to in subsection (4)(b) would not have occurred; and

(b) the applicant has, in consequence of the act or omission referred to in subsection (4)(b),
suffered loss in relation to the property.

(6) The amount of compensation to be paid under this section shall be such as the court thinks just
in all the circumstances of the case.

(7) Compensation ordered to be paid under this section and sections 23 and 24 shall be paid out of
the Consolidated Fund or the Confiscated Assets Fund#4S.

[section 60 amended by 2000:35 s.6(3) effective 1 June 2001; subsection (1A) inserted, subsection 2(b)
amended and subsection (3) repealed and replaced by 2013:40 s. 19 effective 1 November 2013]

61. Costs
(1) Where-
(a) a person brings, or appears at, court proceedings under this Act and endeavours-

(i) to prevent a confiscation order or a restraint order or a charging order or a property
freezing order, an interim receiving order or a recovery order44 from being made
against property of his; or

(i) to have property of his excluded from such an order; and
(b) that person is successful in that endeavour; and
(c) the court is satisfied that he was not in any way involved in criminal conduct,

then the court may by order declare that he is entitled to be paid all reasonable costs incurred by him in
connection with those proceedings, or such part of those costs as the court determines.

(2) The costs referred to in subsection (1) are not limited to costs of a kind that are normally
recoverable by a successful party in civil proceedings.

(3) Costs payable by virtue of a declaration made by the court under subsection (1) shall be paid out
of the Consolidated Fund or the Confiscated Assets Fund*4’.

[section 61 amended by 2000:35 s.6(4) effective 1 June 2001; subsection (1)(a)(i) amended by 2013:40
S. 20 effective 1 November 2013]

62. Civil standard of proof

Any question of fact to be decided by a court in proceedings under this Act, except any question of fact
that is for the prosecution to prove in any proceedings for an offence under this Act, shall be decided on
the balance of probabilities.

63. Appeals

Any decision of a court in proceedings under this Act, except proceedings in relation to any offence
committed under this Act, is a judgment of a court in a civil cause or matter within section 12(1) and (2)
of the Court of Appeal Act 1964 or, as the case may be, section 2 of the Civil Appeals Act 1971.
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SUPPLEMENTAL

64. Index of defined expressions

In this Act the expressions listed below are defined by, or otherwise fall to be construed in accordance
with, the provisions of this Act listed below-

amount that might be realised section 4(4)

amount to be recovered
associated property*4®
benefited from-

drug trafficking

relevant offence
chargeable asset
charging order
civil recovery investigation4°
conclusion of application
conclusion of proceedings
confiscation order
corresponding law
criminal conduct
customer information orders
defendant
the court
drug trafficking
drug trafficking arrangement
drug trafficking offence
enforcement authority4%!
external confiscation order
freezing of funds

gift caught by this Act

section 15

section 36D

section 9(3)
section 10(3)
section 29(5)
section 29
section 7(1)
section 8(1)
section 8(1)
section 7
section 55
section 3
section 41A450
section 7
section 7
section 3
section 3
section 3
section 36F
section 53
section 52A452

section 6
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held (in relation to property)

institution of proceedings

interest (in relation to property)

interim receiving order4%3

items subject to legal privilege

material

money laundering
monitoring order

police officer

premises

prescribed

proceeds of drug trafficking
production order

property

property freezing order+%*

property obtained through
unlawful conduct#%®

prosecutor's statement
realisable property
recoverable property+56
recovery order4%’

relevant offence

respondent*%®
restraint order

subject to appeal

transferred (in relation to property)

unlawful conduct45®

value of gift

section 4(2)
section 8(1)
section 4(1)
section 360
section 7
section 7
section 7
section 41
section 57
section 7
section 7
section 12(1)(a)
section 37
section 4(1), (2)
section 36H
section 36C

section 13(4)
section 4(3)
section 7(1)
section 36X

section 3 and
Schedule

section 7(1)
section 28

section 8(2)
section 4(2)
section 36B

section 5(2)

PROCEEDS OF CRIME ACT 1997
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value of proceeds of drug section 12(1)(b)
trafficking
value of property section 5(1)

[section 64 amended by 2007:25 s.18 effective 15 November 2008; amended by 2013:40 s. 21 effective
1 November 2013]

65. Regulations

(1) The Minister may make regulations prescribing anything which may be prescribed under this Act
and generally for carrying out the purposes and provisions of this Act. 46°

(1A)  Without prejudice to the generality of subsection (1), the Minister shall by regulations—#

(a) make further provisions in relation to the enforcement authority for the purposes of Part
HA;

(b) make provisions in relation to pensions for the purposes of Part llIA;

(c) specify the required conditions for the purposes of section 36J(5), 36T(4) or 36X(9), and
a required condition may in particular—

(i) restrict who may receive sums released in pursuance of the exclusion (by, for
example, requiring released sums to be paid to professional legal advisers); or

(i) may be made for the purpose of controlling the amount of any sum released in
pursuance of the exclusion in respect of an item of expenditure.

(1B) A required condition made for the purpose mentioned in subsection (1A)(c)(ii)) may (for
example)— 462

(a) provide for sums to be released only with the agreement of the enforcement authority;

(b) provide for a sum to be released in respect of an item of expenditure only if the court has
assessed the amount allowed by regulations under this section in respect of that item and
the sum is released for payment of the assessed amount.

(2) Regulations made under this section shall be subject to the negative resolution procedure.

[section 65 subsection (1) repealed and substituted by 2007:25 s.19 effective 15 November 2008;
subsections (1A) and (1B) inserted by 2013:40 s. 22 effective 1 November 2013]

66. Crown application

This Act binds the Crown, but not so as to make the Crown capable of any criminal offence.

67. Repeals

The following enactments (which are superseded by this Act) are repealed-
The Drug Trafficking Suppression Act 1988  The whole Act

The Trust Companies Act 1991 Section 17(2)(a) and (3)
The Criminal Justice (International Co- Sections 14 and 15
operation) (Bermuda) Act 1994 Section 21(2)

Sections 22 to 26

Section 28(2)
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In Schedule 4, the entry relating to the Drug
Trafficking Suppression Act 1988.

68. Transitional provision

The repeal by this Act of the enactments mentioned in section 67 shall not affect their continuing operation
in relation to orders made thereunder.

69. Consequential amendments

In the Criminal Justice (International Co-operation) (Bermuda) Act 1994-

(@) in section 9(6), for the words "or would be a drug offence as defined by section 6 of the
Drug Trafficking Suppression Act 1988" there shall be substituted "or would be a drug
trafficking offence as defined by section 3 of the Proceeds of Crime Act 1997";

(b) in section 13(6), for the words "the Drug Trafficking Suppression Act 1988" there shall be
substituted "the Proceeds of Crime Act 1997"; and

(c) in section 16, for the words "drug offence" there shall be substituted "drug trafficking
offence within the meaning of the Proceeds of Crime Act 1997".

SCHEDULE*“®® - (SECTION 3) - [REPEALED]

conyers.com | 117



PROCEEDS OF CRIME ACT 1997

SCHEDULE 1 - (SECTION 36P)*%4
POWERS OF INTERIM RECEIVER

The interim receiver shall have the powers set out in this Schedule:

1 Seizure

Power to seize property to which the order applies.

2 Information

(1) Power to obtain information or to require a person to answer any question.

(2) A requirement imposed in the exercise of the power has effect notwithstanding any restriction on
the disclosure of information (however imposed).

(3) An answer given by a person in pursuance of such a requirement may not be used in evidence
against him in criminal proceedings.

(4) Sub-paragraph (3) does not apply—

(a) on a prosecution for an offence under section 119 of the Criminal Code Act 1907 (perjury);
or

(b) on a prosecution for some other offence where, in giving evidence, he makes a statement
inconsistent with it.

(5) But an answer may not be used by virtue of sub-paragraph (4)(b) against a person unless—
(a) evidence relating to it is adduced; or
(b) a question relating to it is asked,

by him or on his behalf in the proceedings arising out of the prosecution.

3 Entry, search, etc.

(1) Power to—
(a) enter any premises in Bermuda to which the interim order applies; and
(b) take any of the following steps.
(2) Those steps are—
(a) to carry out a search for or inspection of anything described in the order;
(b) to make or obtain a copy, photograph or other record of anything so described;

(c) to remove anything which he is required to take possession of in pursuance of the order
or which may be required as evidence in the proceedings under Part 2.

(3) The order may describe anything generally, whether by reference to a class or otherwise.

4 Supplementary

(1) An order making any provision under paragraph 2 or 3 must make provision in respect of legal
professional privilege.
(

2) An order making any provision under paragraph 3 may require any person—

(a) to give the interim receiver or administrator access to any premises which he may enter
in pursuance of paragraph 3;
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(b) to give the interim receiver or administrator any assistance he may require for taking the
steps mentioned in that paragraph.

5 Management

(1) Power to manage any property to which the order applies.
(2) Managing property includes—

(a) selling or otherwise disposing of assets comprised in the property which are perishable or
which ought to be disposed of before their value diminishes;

(b) where the property comprises assets of a trade or business, carrying on, or arranging for
another to carry on, the trade or business;

(c) incurring capital expenditure in respect of the property.
[Schedule 1 inserted by 2013:40 s. 23 effective 1 November 2013]
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SCHEDULE 2 - (SECTION 36Y) 4
POWERS OF TRUSTEE FOR CIVIL RECOVERY

The trustee in civil recovery shall have the powers set out in this Schedule:
1 Sale
Power to sell the property or any part of it or any interest in it.

2 Expenditure

Power to incur expenditure for the purpose of—
(@) acquiring any part of the property, or any interest in it, which is not vested in him;
(b) discharging any liabilities, or extinguishing any rights, to which the property is subject.

Management

—_~
N (3
-~

Power to manage property.

—
N
~

Managing property includes doing anything mentioned in paragraph 5(2) of Schedule 1.

H

Legal proceedings

Power to start, carry on or defend any legal proceedings in respect of the property.
5 Compromise

Power to make any compromise or other arrangement in connection with any claim relating to the
property.

6 Supplementary

(1) For the purposes of, or in connection with, the exercise of any of his powers—
(a) power by his official name to do any of the things mentioned in subparagraph (2);
(b) power to do any other act which is necessary or expedient.
(2) Those things are—
(a) holding property;
(b) entering into contracts;
(c) suing and being sued;
(d) employing agents; and
(e) executing a power of attorney, deed or other instrument.
[Schedule 2 inserted by 2013:40 s. 23 effective 1 November 2013]
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SCHEDULE 3 - (SECTION 42A(1))*6

SPECIFIED FINANCIAL ACTIVITIES

1. Financial activities

The following financial activities are specified for the purposes of paragraph (j) of the definition of an
AML/ATF regulated financial institution in section 42A(1)—

acceptance of deposits and other repayable funds from the public;

lending, including consumer credit; mortgage credit; factoring, with or without recourse;
and finance of commercial transactions (including forfeiting);

financial leasing but not including consumer products;
money or value transfer services;

issuing and managing means of payment (including credit and debit cards, cheques,
traveller's cheques, money orders and bankers' drafts and electronic money);

financial guarantees and commitments, not including financial guarantee insurance which
is insurance business under the Insurance Act 1978;

trading in—
(i) money market instruments (including cheques, bills, certificates of deposit and
derivatives);

(i) foreign exchange;

(iii) exchange, interest rate and index instruments;
(iv) transferable securities; or

(v) commodity futures trading;

participation in securities issues and the provision of financial services related to such
issues;

individual and collective portfolio management;

()] safekeeping and administration of cash or liquid securities;
(k) otherwise investing, administering or managing funds or money;
)] underwriting and placement of life insurance and other investment related insurance; and
(m)  money and currency changing.
2. Exceptions

The following are not “financial activities” for the purposes of paragraph (j) of the definition of an AML/ATF
regulated financial institution in section 42A(1)—

(@)

(b)

the provision of the services of collecting, administering and disbursing service, damage
or maintenance charges (however described) in connection with immovable property
situated in Bermuda;

the provision of any of the activities set out in paragraph 1 when made intra-group or with
or on behalf of an affiliated company by—

(i) a holding company to a subsidiary company of that holding company;
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(i) a subsidiary company of a holding company to the holding company;

(iii) a subsidiary company of a holding company to another subsidiary company of that
holding company;

(c) the provision of activities that constitute ancillary business to an insurer’s insurance
business as permitted under section 19 of the Insurance Act 1978; or

(d) the provision of the services of taking sales and rental deposits by real estate brokers
licensed under the Real Estate Brokers’ Licensing Act 2017.

3. Interpretation

For the purposes of paragraph 2(b)—
(a) “subsidiary company” has the meaning given in section 86(1) of the Companies Act 1981;
(b) “holding company” has the meaning given in section 86(2) of that Act;
(c) “affiliated”, in relation to a company, has the meaning given in section 86(3) of that Act.
[Schedule 3 inserted by 2018:49 s. 2 effective 7 September 2018]
Proceeds of Crime (Miscellaneous) (No. 2) Act 2018 Transitional provision*¢”

(1) In this section, the ‘transitional period” means the period of three months beginning on the
commencement date appointed under section 9.[BR 94/2018, effective 7 September 2018]

(2) Any person who, immediately before the commencement date, is carrying on for or on behalf of
a customer the business of providing any of the financial activities set out in Schedule 3 to the Proceeds
of Crime Act 1997 (as inserted by section 2) may continue to carry on such business during the
transitional period, provided that before the end of the transitional period such a person registers as
required by section 9 of the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing
Supervision and Enforcement) Act 2008.
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SCHEDULE

[Schedule repealed by 2000:35 s.2(2) effective 1 June 2001]
[Assent Date: 19 December 1997]
[Operative Date: 19 January 1998]
[Amended by:
1999:39 (REPEALED)
BR 81/1999

2000:35

2004:31

2007:25

2008:31

2009:18

2009:50

2011:32

2012:19

2013:40

2013:30

2014:8

2013:17

2015:34

2015:35

2015:38

2015:53

2016:45

2016:36

2017:9

2017:10

2017:28

2017:31

2017:35

BR 115/2017

2018:5

2018:50

2018:51
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2018:49
2018:28
2019:33
2019:36]
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BERMUDA

PROCEEDS OF CRIME (ANTI-MONEY LAUNDERING AND
ANTI-TERRORIST FINANCING) REGULATIONS 2008

BR 77/2008
[Operative Date: 1 January 2009]

In exercise of the powers conferred upon the Minister responsible for Justice by section 49(3) of the
Proceeds of Crime Act 1997 and section 12A of the Anti-Terrorism (Financial and Other Measures) Act
2004, the following Regulations are made:

PART 1 - PRELIMINARY

1. Citation and commencement

These Regulations may be cited as the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist
Financing) Regulations 2008 and shall come into operation on such day as the Minister may appoint by
notice published in the Gazette and the Minister may appoint different days for different provisions.

2. Interpretation

(1) In these Regulations
“AML” means anti-money laundering; 468

“‘AML/ATF regulated financial institution” has the meaning given in section 42A(1) of the Proceeds
of Crime Act 1997469 470

“ATF” means anti-terrorist financing; 4’

“appointed stock exchange” means a stock exchange appointed by the Minister of Finance under
section 2 (9) of the Companies Act 1981;

“banking institution” means a person carrying on deposit-taking business within the meaning of
section 4 of the Banks and Deposit Companies Act 1999;

“beneficial owner” has the meaning given in regulation 3;
“Bermuda Gaming Commission” has the meaning given in section 6 of the Gaming Act 2014;472473
“pbetting” has the same meaning as in section 2(1) of the Gaming Act 2014;474475

“business relationship” means a business, professional or commercial relationship between a
relevant person and a customer, which is expected by the relevant person when contact
is first made between them to have an element of duration;

“casino” has the meaning given in section 2 of the Gaming Act 2014; 476477
“casino operator” has the meaning given in section 2 of the Gaming Act 2014; 478479

“chief executive” means a person who, either alone or jointly with one or more persons, is
responsible under the immediate authority of the directors for the conduct of the business
of a legal entity or legal arrangement; 480

“Compliance Officer” has the meaning given in regulation 18A; 481

“customer due diligence measures” has the meaning given by regulation 5;
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“dealers in high value goods” shall have the same meaning as in section 2(1) of the Proceeds of
Crime (Anti-Money Laundering and Anti-Terrorist Financing Supervision and
Enforcement) Act 2008;482

“digital asset” and “digital asset business” have the meanings given in section 2(1) of the Digital
Asset Business Act 2018;483

“eGaming” has the same meaning as in section 2(1) of the Gaming Act 2014; 484 485

“financial group” has the meaning given in section 42A(1) of the Proceeds of Crime Act 1997;486

“firm” means any entity, whether or not a legal person, that is not an individual and includes a
body corporate and a partnership or other unincorporated association;

“independent professional” means a professional legal adviser or accountant being a firm or sole
practitioner in independent practice who by way of business provides legal or accountancy
services to other persons when participating in financial or real property transactions
concerning

buying and selling real property;
managing of client monies, securities and other assets;
management of bank, savings or securities accounts;

organisation of contributions for the creation, operation or management of
companies;

creation, operation or management of legal persons or arrangements, and buying
and selling business entities

and, for this purpose, a person participates in a transaction by assisting in the planning or
execution of the transaction or otherwise acting for or on behalf of a client in the
transaction;

“International Organisation” means an organisation— 487

(@)

(b)
(c)

that is established by formal political agreement between its member countries,
where such agreement has the status of international treaty;

whose existence is recognised by law in its member countries; and

that is not treated as a resident institutional unit of the country in which it is located;

“‘money laundering” has the meaning given in section 7(1) of the Proceeds of Crime Act 1997;

“occasional transaction” means—

(a)

(b)

(c)

a transaction (carried out other than as part of a business relationship) amounting
to $15,000 or more, whether the transaction is carried out in a single operation or
several operations which appear to be linked; 488

in the case of a dealer in high value goods who is registered with the Registrar, a
transaction or series of linked transactions where a total cash payment (in any
currency) that is equivalent to BMD $7,500 is accepted;48° 490 491 492

in the case of a casino operator, a transaction or series of linked transactions
where a total cash payment is received from or distributed by the operator of a
casino to a patron of a casino (in any currency) that is equivalent to—*3

(i) in the case of gaming, BMD$3,000; or
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(i) in the case of betting, BMD$1,000;

in the case of a digital asset business, a transaction or series of linked transactions,
where a transfer (in any form of currency or digital asset) equivalent to BMD $1,000
or more is made, and includes any transaction where no account is used to process
the transaction; or 4%

in the case of a transfer of funds, any transfer where no account is used to process
the transaction; 4%°

“patron” has the meaning given in section 2 of the Gaming Act 2014; 49 497

“patron account” has the same meaning as in section 2(1) of the Gaming Act 2014; 498 499

“professional accountant” has the meaning given in section 42A of the Proceeds of Crime Act

1997,

“professional legal adviser’ has the meaning given in section 42A of the Proceeds of Crime Act

1997,

“real estate agent” means a person licensed under the Real Estate Brokers’ Licensing Act 2017
as an agent; 500 501

“real estate broker” means a person licensed under the Real Estate Brokers’ Licensing Act 2017
as a broker; 502

“Registrar’” means the Registrar of Companies appointed under section 3 of the Companies Act
1981, 503

“relevant person” means the person to whom in accordance with regulation 4, these Regulations
apply 4;
“Reporting Officer” means a person designated to carry out the functions set out in regulation 17;

“supervisory authority” means—>504 505 506

(@)

(aa)

(ab)

(b)

(c)

the Bermuda Monetary Authority in relation to relevant persons that are AML/ATF
regulated financial institutions;

the Registrar as a supervisory authority in relation to relevant persons that are
dealers in high value goods; %97 508

the Superintendent of Real Estate in relation to relevant persons that are real
estate brokers and real estate agents>%9; 510

a professional body designated by the Minister under any enactment in relation to
relevant persons regulated by it; or

the Bermuda Casino Commission, in relation to relevant persons that are casino
operators;5'"

“terrorist financing” means an offence under section 5, 6, 7 or 8 of the Anti-Terrorism (Financial
and Other Measures) Act 2004;

(2) [REVOKED by 2018:49 s. 4] 512 513 514 515 516 517 518 519 520 521 522 523

(3) For the purposes of these Regulations, a reference to a customer shall be construed as a
reference to a patron in relation to a casino or casino operator. 524

[Regulation 2 amended by 2008:49 s.39(4) effective 1 January 2009; Regulation 2(2) amended by
2012:35 s. 67 effective 1 January 2013; paragraph (1) definitions "Bermuda Gaming Commission"?°,

n 1[)

“casino”, "casino operator" and "patron" inserted, "supervisory authority" revoked and substituted and
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paragraph (3) inserted by 2015:35 s. 18 effective 6 November 2015; paragraph (1) definitions "AML",
"ATF", "chief executive”, "Compliance Officer", "International Organisation" and "Reporting Officer"
inserted and paragraph (2) amended by 2015:53 s. 27 effective 1 January 2016; "dealers in high value
goods" and "real estate agent" inserted and "supervisory authority” amended by 2016:45 s. 13 effective
5 August 2016; “occasional transaction” deleted and substituted by 2016:51 s. 3 effective 1 December
2016, *Regulation 2(2)(f) amended by 2016:36 by deleting “section 20AA of the Bermuda Monetary
Authority Act 1969” and replacing with “section 2(2) of the Money Service Business Act 2016” as a result
of an amendment that should have been included in Schedule 2 of the Money Service Business Act 2016
effective 31 January 2017; paragraph (2) "AML/ATF regulated financial institution"” amended by 2017:10
s. 5 effective 24 March 2017, regulation 2 definitions ‘real estate agent” and “supervisory authority”
amended and “real estate broker” inserted by 2017:28 s. 55 & Sch. 3 effective 2 October 2017; paragraph
(1) amended and definitions "betting”, "eGaming" and "patron account" inserted by 2017:35 s. 8 effective
3 November 2017; regqulation 2(2) paragraph (g) definition "AML/ATF requlated financial institution”
amended by 2018:5 s. 12 effective 21 March 2018; regulation 2(1) definition "financial group” inserted by
2018:51 s. 4 effective 10 August 2018; requlation 2(1) definition "AML/ATF regulated financial institution"
deleted and substituted, and paragraph (2) revoked by 2018:49 s. 4 effective 7 September 2018;
amended by 2020:36 Sch. effective 1 November 2020; regulation 2(1) definition “digital asset” and “digital
asset business” inserted and definition “occasional transaction” amended by 2022:2 s. 3 effective 27
February 2022]

3. Meaning of beneficial owner

(1) In the case of a body corporate, “beneficial owner” means any individual who-

(a) as respects any body other than a company whose securities are listed on an appointed
stock exchange, ultimately owns or controls (whether through direct or indirect ownership
or control, including through bearer share holdings) more than 25% of the shares or voting
rights in the body; or

(b) as respects any body corporate, otherwise exercises control over the management of the
body.

(2) In the case of a partnership, “beneficial owner” means any individual who-

(a) ultimately is entitled to or controls (whether the entitlement or control is direct or indirect)
more than a 25% share of the capital or profits of the partnership or more than 25% of the
voting rights in the partnership; or

(b) otherwise exercises control over the management of the partnership.
(3) In the case of a trust, “beneficial owner” means-
(a) any individual who is entitled to a specified interest in the trust property;526

(b) as respects any trust other than one which is set up or operates entirely for the benefit of
individuals falling within sub-paragraph (a), the class of persons in whose main interest
the trust is set up or operates;

(c) any individual who has control over the trust;
(d) the settlor of the trust. 527
4) In paragraph (3)-
“specified interest” means a vested interest which is-
(a) in possession or in remainder or reversion; and

(b) defeasible or indefeasible;
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“control” means a power (whether exercisable alone, jointly with another person or with the
consent of another person) under the trust instrument or by law to-

a) dispose of, advance, lend, invest, pay or apply trust property;
b) vary the trust;

d

e

(
(
(c) add or remove a person as a beneficiary or to or from a class of beneficiaries;
( appoint or remove trustees;

(

)
) direct, withhold consent to or veto the exercise of a power such as is mentioned in
subparagraph (a), (b), (c) or (d).

(5) For the purposes of paragraph (3)-

(a) where an individual is the beneficial owner of a body corporate which is entitled to a
specified interest in the®?8 trust property or which has control over the trust, the individual
is to be regarded as entitled to the interest or having control over the trust; and

(b) an individual does not have control solely as a result of-

0] his consent being required in accordance with section 24(1) (c) of the Trustee Act
1975 (power of advancement); or

(i) the power exercisable collectively at common law to vary or extinguish a trust
where the beneficiaries under the trust are of full age and capacity and (taken
together) absolutely entitled to the property subject to the trust.

(6) In the case of a legal entity or legal arrangement which does not fall within paragraph (1), (2) or
(3), “beneficial owner” means-

(@) where the individuals who benefit from the entity or arrangement have been determined,
any individual who benefits from at least 25% of the property of the entity or arrangement;

(b) where the individuals who benefit from the entity or arrangement have yet to be
determined, the class of persons in whose main interest the entity or arrangement is set
up or operates;

(c) any individual who exercises control over at least 25% of the property of the entity or
arrangement.

(7) For the purposes of paragraph (6), where an individual is the beneficial owner of a body corporate
which benefits from or exercises control over the property of the entity or arrangement, the individual is
to be regarded as benefiting from or exercising control over the property of the entity or arrangement.

(8) In the case of an estate of a deceased person in the course of administration, “beneficial owner”
means the executor, original or by representation, or administrator for the time being of a deceased
person.

(9) In any other case, “beneficial owner” means the individual who ultimately owns or controls the
customer or on whose behalf a transaction is being conducted.

(10)  In this regulation-

LT}

“arrangement”, “entity” and “trust” means an arrangement, entity or trust which administers and
distributes funds or digital assets. 52

(11) In the application of this regulation to an AML/ATF regulated financial institution falling within
regulation 2(2)(i) (person carrying on corporate service provider business), in each place where “25%”
occurs in paragraph (1)(a), (2)(a), (3) (a), (6)(a) and (c), it shall be read as a reference to 10%.5%°
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[Regulation 3 paragraph (11) inserted by BR 16/2013 reg. 2 effective 28 March 2013; paragraph (3)
amended by 2015:53 s. 28 effective 1 January 2016; Regulation 3 amended by 2018:5 s. 5 effective 21
March 2018; Regulation 3(10) amended by 2022:2 s.3 effective 27 February 2022]

4. Application of Requlations

These Regulations apply to the following persons acting in the course of business carried on by them in
or from Bermuda -

a)  AML/ATF regulated financial institution53';
b) independent professionals;532 533 534

d
e

(

(

(c)  casino operators;5% 53

( dealers in high value goods, who are registered with the Registrar; 537 538 539
(

)
) real estate brokers and real estate agents; 540 541 542
(f) as required by regulation 12A, members of financial groups. 43

[Regulation 4 amended by 2008:49 s.39(5) effective 1 January 2009; Regulation 4(b) effective 15 August
2012 by BR 63/2012; paragraph (c) inserted by 2015:35 s. 18 effective 6 November 2015; paragraph (e)
inserted by 2016:45 s. 14 effective 1 September 2016; paragraph (d) inserted by 2016:45 s. 14 effective
1 December 2016; paragraph (d) amended by 2016:51 s. 2 effective 1 December 2016; regulation 4(e)
amended by 2017:28 s. 55 & Sch. 3 effective 2 October 2017; regulation 4 amended by 2018:51 s. 4
effective 10 August 2018; amended by 2020:36 Sch. effective 1 November 2020]

PART 2 - CUSTOMER DUE DILIGENCE

5. Meaning of customer due diligence measures

"customer due diligence measures” means -

(a) identifying the customer and verifying the customer's identity on the basis of
documents, data or information obtained from a reliable and independent source;

(b) identifying, where there is a beneficial owner who is not the customer, the
beneficial owner and taking adequate measures, on a risk-sensitive basis, to verify
his identity so that the relevant person is satisfied that he knows who the beneficial
owner is, including, in the case of a legal person, trust or similar legal arrangement,
measures to understand the ownership and control structure of the person, trust
or arrangement;

(c) in the case of a legal entity or legal arrangement, identifying the name and verifying
the identity of the relevant natural person having the position of chief executive or
a person of equivalent or similar position; 544

(d) in the case of a legal entity, identifying and verifying the identity of a natural person
(either customer, beneficial owner, person of control or ownership) by some means
and, where no natural person has been identified, identifying a relevant natural
person holding the position of— 54%

(i) a chief executive; or

(i) a person of equivalent or similar position to the official under subparagraph
(I), 546
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(e) obtaining information on and taking steps to understand the purpose and intended

nature of the business relationship, and the nature of the customer’s business; and
547 548 549

) in the case of a person purporting to act on behalf of a customer, verifying that the
person is in fact so authorised and identifying and verifying the identity of that
person. 550

[Regulation 5 paragraph (c) deleted and substituted and paragraphs (d) and (e) inserted by 2015:53 s.
29 effective 1 January 2016; Regulation 5(f) inserted by 2017:35 s. 8 effective 3 November 2017;
Regulation 5 paragraph (e) revoked and substituted by 2018:50 s. 9 effective 10 August 2018]

6. Application of customer due diligence measures

(1) Subject to regulations 7, 10, 11, 13(4) and 14, a relevant person must apply customer due
diligence measures when he -

(a) establishes a business relationship;

(b) carries out an occasional transaction;

(c) suspects money laundering or terrorist financing; or
(

d) doubts the veracity or adequacy of documents, data or information previously obtained for
the purpose of identification or verification.

(1A) Subject to paragraph (1), in the case of a trust or life insurance policy, a relevant person shall
apply customer due diligence measures on a beneficiary as soon as the beneficiary is designated—55"

(a) for a beneficiary that is identified as a specifically named natural person, legal entity or
legal arrangement, taking the name of the person, entity or arrangement;

(b) for a beneficiary that is designated by characteristics or by class, obtaining sufficient
information concerning the beneficiary to satisfy the relevant person that it will be able to
establish the identity of the beneficiary at the time of payout.

(1B) The customer due diligence legal requirements for legal persons or legal arrangements shall
include—5%2

g) name of regulator (where applicable);
h) legal form, nature and purpose (e.g. discretionary, testamentary, bare);

(a) full name and trade name;

(b) date and place of incorporation, registration or establishment;
(c) registered office address and, if different, mailing address;
(d) address of the principal place of business;

(e) whether and where listed on a stock exchange;

) official identification number (where applicable);

(

(

(

~

control and ownership;
) nature of business; and®%3

(k) an obligation to collect information about the legal powers that regulate and bind a legal
person or legal arrangement. 5%
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(2) A relevant person must apply customer due diligence measures at appropriate times to existing
customers on a risk-sensitive basis.

(3) A relevant person must-

(@) determine the extent of customer due diligence measures on a risk-sensitive basis
depending on the type of customer, business relationship, geographic areas, services,
delivery channels, 5% product or transaction; and

(b) be able to demonstrate to its supervisory authority that the extent of customer due
diligence measures is appropriate in view of the risks of money laundering and terrorist
financing.

(3A) Where a relevant person is required to apply customer due diligence measures in the case of a
trust or life insurance policy, the relevant person must include the beneficiary as a risk factor in

determining the extent of customer due diligence measures required in accordance with paragraph (3).
556

(4) Where-

(a) a relevant person is required to apply customer due diligence measures in the case of a
trust, legal entity (other than a body corporate) or a legal arrangement (other than a trust);
and

(b) the class of persons in whose main interest the trust, entity or arrangement is set up or
operates is identified as a beneficial owner,

the relevant person is not required to identify all the members of the class.

(5) Where a relevant person suspects that a transaction relates to money laundering or terrorist
financing and he believes that performing customer due diligence measures may tip-off the customer or
potential customer to that suspicion, he shall not perform the customer due diligence measures.5%7 558

(6) Where a relevant person is unable to perform customer due diligence in accordance with
paragraph (5) he shall, in lieu, file the necessary disclosure with the FIA. 5%

(7) For the purpose of paragraph (1A), “beneficiary” means the person named as beneficiary in a life
insurance policy or a trust instrument. 560

[Regulation 6 paragraph (1A) inserted, paragraph (3)(a) amended and paragraphs (5) - (7) inserted by
2015:53 s. 30 effective 1 January 2016, Regulation 6 paragraph (1B) inserted and paragraph (5)
amended by 2017:35 s. 8 effective 3 November 2017; Regulation 6 paragraph (1B) amended by 2018:5
s. 5 effective 21 March 2018; Regulation 6 paragraph (1A) inserted, paragraph (3)(a) amended and
paragraphs (5) - (7) inserted by 2015:53 s. 30 effective 1 January 2016; Regulation 6 paragraph (1B)
inserted and paragraph (5) amended by 2017:35 s. 8 effective 3 November 2017; Regulation 6 paragraph
(1B) amended by 2018:5 s. 5 effective 21 March 2018; Regulation 6 paragraph (3A) inserted by 2018:51
s. 4 effective 10 August 2018]

7. Ongoing monitoring

1) A relevant person must conduct ongoing monitoring of a business relationship.
2) “Ongoing monitoring” of a business relationship means-56"

(a) an investigation of transactions undertaken throughout the course of the relationship
(including, where necessary, the source of funds or digital assets®?) to ensure that the
transactions are consistent with the relevant person’s knowledge of the customer, his
business and risk profile;563 564
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(b) an investigation into the background and purpose of all complex, unusually large
transactions, or unusual patters of transactions which have no apparent economic or
lawful purpose and record the findings in writing; and®%°

(c) so far as practicable keeping the documents, data, and information obtained (including the
findings of paragraph (b) of this paragraph), for the purpose of applying customer due
diligence measures up-to-date. 566

(3) Regulation 6(3) applies to the duty to conduct ongoing monitoring under paragraph (1) as it
applies to customer due diligence measures.

[Regulation 7 amended by 2013:30 s.19 effective 8 November 2013; paragraph (2) deleted and
substituted by BR 61/2014 req. 2 effective 30 July 2014, paragraph (2) amended by 2022:2 s. 3 effective
27 February 2022]

8. Timing of verification

(1) This regulation applies in respect of the duty under regulations 6(1)(a) and (b) and regulation
6(1A) %7 to apply the customer due diligence measures referred to in regulation 55,

(2) Subject to paragraphs (3) to (5), a relevant person must verify the identity of the customer (and
any beneficial owner) before the establishment of a business relationship or the carrying out of an
occasional transaction.

(3) Such verification may be completed during the establishment of a business relationship or after
the establishment of a business relationship or an account has been opened as provided under
paragraphs (4) and (5) %9 if-

(@) this is necessary not to interrupt the normal conduct of business; and

(b) there is little risk of money laundering or terrorist financing occurring, provided that the
verification is completed as soon as practicable after contact is first established; and

(c) any money laundering or terrorist financing risks that may arise are effectively managed.
570

4) The verification of the identity of the beneficiary under a life insurance policy or a trust®”' may,
subject to paragraph (3),572 take place after the business relationship has been established provided that
it takes place at or before the time of payout or at or before the time the beneficiary exercises a right
vested under the policy or trust®”3.

(5) The verification of the identity of an®7* account holder may, subject to paragraph (3), 575 take place
after the 57¢ account has been opened provided that there are adequate safeguards in place to ensure
that -

(a) the account is not closed; and

(b) transactions are not carried out by or on behalf of the account holder (including any
payment from the account to the account holder), before verification has been completed.

[Regulation 8 paragraphs (1), (3) and (4) amended by 2015:53 s. 31 effective 1 January 2016; Regulation
8 amended by 2018:50 s. 10 effective 10 August 2018]

8A. Casinos: timing of verification of identity of patrons3’

(1) This regulation applies in respect of the duty under regulation 6(1)(a) and (b) to apply the customer
due diligence measures referred to in regulation 5(a) and (b).

(2) A casino operator shall establish and verify the identity of—

(a) all patrons to whom the casino operator makes facilities for, eGaming is available%’8; and
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(b) all patrons who, in the course of any period of 24 hours—579

(i purchase from, or exchange with, the casino operator, chips with a total value of
$3,000 or more; or5&

(i) pay the casino operator $3,000 or more for the use of gaming machines. 58
(3) [REVOKED by 2017:35 s. 8] %82
(4) In this regulation—
“casino premises” has the meaning given in section 2 of the Gaming Act 2014;583
“gaming machine” has the meaning given in section 2 of the Gaming Act 2014.584

[Regulation 8A inserted by 2015 : 35 s. 18 effective 6 November 2015; Regulation 8A amended by
2017:35 s. 8 effective 3 November 2017]

8B. Casinos: patron accounts>%®

(1) A casino operator shall not open or maintain any anonymous patron account or any patron
account in the name of a person other than the patron (whether such name is of a person living or dead
or of a fictitious person).

(1A) A patron account may only be opened by and in the name of a natural person.586

(2) A casino operator shall establish and verify using reliable and independent sources>®’ the identity
of each patron who opens a patron account with the casino operator, in accordance with this regulation
and its system of internal controls.

(3) Paragraphs (4), (5) and (6) apply in respect of the duty under regulation 6(1)(a) and (b) to apply
the customer due diligence measures referred to in regulation 5(a) and (b).

(4) Before opening a patron account, a special employee authorised by the casino operator to do so,
shall obtain and record, at the minimum, all of the following information-

(a) the patron’s identifying information and signature;
(b) the date the patron account is opened;

(c) the amount of the initial deposit into the patron account (including the type of foreign
currency and conversion rate, if applicable);

(d) the type and purpose of the patron account;

(e) the name and signature of the special employee who approved the opening of the patron
account.

(5) A casino operator shall not permit any person other than the patron to deposit funds into his patron
account and shall verify the identity of any person making such a deposit to ensure compliance with this
paragraph. 58

(6)  [REVOKED by 2017:35 s. 8]

(7) The casino operator shall, in addition, keep the following records in respect of every deposit
referred to in paragraph (5)—

(a) the date of the deposit;

(b) the amount of the deposit;

(c) the details of the patron account into which the deposit was made;
(

d) the identifying information of the patron;
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the type of instrument by which the deposit is made, or whether the deposit is made in
cash or chips;

the name of the issuer of the instrument, if any;

all reference numbers (including the number of any cheque, bank draft, money order or
other instrument); and

the name and special employee licence number of the authorised employee who carried
out the transaction.

[Regulation 8B inserted by 2015:35 s. 18 effective 6 November 2015; Regulation 8B amended by 2017:35
s. 8 effective 3 November 2017]

8C. Casinos: prohibited transactions5%°

(1) For the purpose of preventing any transaction which may be connected with or may facilitate
money laundering, the financing of terrorism or the financing of proliferation of weapons of mass
destruction, the following transactions shall be prohibited—

(a)

(ba)

(c)

any transaction by a casino operator with a patron involving the conversion of money from
one form to another without being used for gaming, including—

(i the receipt of cash for transmittal of all or part of that sum through telegraphic
transfer for or on behalf of a patron;

(i) cash payments made to or on behalf of a patron of funds received through
electronic transfers; 5%

(iii) the cashing of cheques or other negotiable instruments;
(iv) the offer of foreign currency exchange services; and>®"

(V) the exchange of small denomination notes for larger denominations including, to
the greatest extent possible, preventing self-service kiosks being used for such a
purpose. 592

any receipt or payment by a casino operator of funds from or to an account otherwise than
in the name of the patron; 5%

any issuance of a receipt of a cheque or other negotiable instrument other than in the
name of the patron; %4

any transaction, including the opening of a patron account, which the casino operator has
reasonable grounds to suspect—

(i) is for the purpose of dealing in the proceeds of any relevant offence;
(i) is a cash transaction that uses the proceeds of any relevant offence; or

(iii) involves the custody or control of any funds or other assets that are the proceeds
of any relevant offence; 5%

the placing of a bet, whether by way of gaming, eGaming or betting, on behalf of a third
party; 50

the placing of a bet, whether by way of gaming, eGaming or betting, by a patron where
that patron has failed within a reasonable time to provide proof of identity;5°7

the placing of a bet or a series of bets with the bookmaker in cash in a sum greater than
$1,000; 5%
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(9) the structuring of transactions in order to avoid any of the requirements or prohibitions set
out in these Regulations; 59

(h) the use of cash in any game in which the operator does not have a stake in the outcome
of the game; 6%

(i the use of safety deposit facilities or credit facilities by any patron who does not have a
valid patron account; %1

4) the acceptance by a slot machine or kiosk of more than one currency in any single
transaction; 602

(k) the payment by a slot machine or kiosk in a currency other than the single currency used
during the transaction; %3

)] the exchange of casino chips for currency other than Bermuda dollars, unless the patron
provides a valid passport and proof of residential address satisfactory to the casino
operator to establish that the patron is resident in a jurisdiction other than Bermuda. 6%

(2) In this regulation, “relevant offence” has the meaning given in section 3 of the Proceeds of Crime
Act 1997.

(3) Paragraphs (1)(b) and (1)(ba) shall not apply where the Commission has provided a written waiver
of the prohibition in accordance with approved casino marketing agent agreements. 60

[Regulation 8C inserted by 2015:35 s. 18 effective 6 November 2015; Regulation 8C amended by
2017:35 s. 8 effective 3 November 2017]

9. Requirement to cease transactions, etc.

(1) Where in relation to any customer, a relevant person is unable to apply customer due diligence
measures in accordance with the provisions of these Regulations he -

(a) shall not open an account or carry out a transaction for the customer; %6

(b) shall not establish a business relationship or carry out an occasional transaction with the
customer;

(c) shall terminate any existing business relationship with the customer; and

(ca) in the case of a patron in a casino, shall not permit that patron to place any bet, or to
undertake any further transactions of any nature, until such time as he has been able to
apply the customer due diligence measures; 67

(d) shall consider whether he is required to make a disclosure by section 46(2) of the
Proceeds of Crime Act 1997 or paragraph 1 of Part | of Schedule | of the Anti-Terrorism
(Financial and Other Measures) Act 2004.

(2) Paragraph (1) does not apply where a professional legal adviser is in the course of ascertaining
the legal position for his client or performing his task of defending or representing that client in, or
concerning, legal proceedings, including advice on instituting or avoiding proceedings.

[Regulation 9 paragraph (1)(ca) inserted by 2017:35 s. 8 effective 3 November 2017; Regulation 9
paragraph (1)(a) revoked and replaced by 2018:5 s. 5 effective 21 March 2018]

10. Simplified due diligence

(1) Subject to paragraph (1A), a relevant person is not required to apply the full customer due
diligence measures®® referred to in regulation 5%%° in the circumstances mentioned in regulation 6(1)(a)
or (b), or regulation 6(1A) 6 where he has reasonable grounds for believing that the customer, product
or transaction related to such product, falls within paragraph (2), (3), (4), (5), (6) or (7).
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(1A)  Paragraph (1) applies only if—82

(a) after assessing the risk, the relevant person has reasonable grounds for believing that
there is a low risk of money laundering and of terrorist financing; and

(b) the relevant person has no suspicion of money laundering or of terrorist financing,
and the relevant person shall record its assessment.
(2) The customer is -

(@) an AML/ATF regulated financial institution8'® which is subject to the requirements of these
Regulations; or

(b) an AML/ATF regulated financial institution®'* (or equivalent institution) which -

(i) is situated in a country or territory other than Bermuda which imposes
requirements equivalent to those laid down in these Regulations; 65

(i) has effectively implemented those requirements; and®'®
(iii) is supervised for compliance with those requirements.%'”
(3) The customer is a company whose securities are listed on an appointed stock exchange.

(4) The customer is an independent professional (or similar professional) and the product is an
account into which monies are pooled, provided that -

(a) where the pooled account is held in a country or territory other than Bermuda -

(i) that country or territory imposes requirements to combat money laundering and
terrorist financing which are equivalent to those laid down in these Regulations; 618

(i) the independent professional has effectively implemented those requirements;
and619

(iii) the independent professional is supervised in that country or territory for
compliance with those requirements; and 620

(b) information on the identity of the persons on whose behalf monies are held in the pooled
account is available, on request, to the institution which acts as a custodian for the
account.

(5) The customer is a public authority in Bermuda.
(6) The product is -

(a) a life insurance contract where the annual premium is no more than $1,000 or where a
single premium of no more than $2,500 is paid for a single policy;

(b) an insurance contract for the purpose of a pension scheme where the contract contains
no surrender clause and cannot be used as collateral; or

(c) a pension, superannuation or similar scheme which provides retirement benefits to
employees, where contributions are made by an employer or by way of deduction from an
employee's wages and the scheme rules do not permit the assignment of a member's
interest under the scheme.

(7) The product and any transaction related to such product fulfils all the conditions set out in
paragraph 1 of the Schedule.
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[Regulation 10 amended by 2008:49 s.39(6) effective 1 January 2009; paragraphs (1), (2)(b) and (4)(a)
amended by 2015:53 s. 32 effective 1 January 2016; Regulation 10 paragraph (1) amended, and
paragraph (1A) inserted by 2018:51 s. 4 effective 10 August 2018]

11. _ Enhanced due diligence®?'

(1) A relevant person must apply on a risk-sensitive basis enhanced customer due diligence
measures to business relationships with customers—622 623 624 625 626 627

(a) in accordance with paragraphs (2) to (4);

(aa) ininstances where a person or a transaction is from or in a country that has been identified
as having a higher risk by the Financial Action Task Force or the Caribbean Financial
Action Task Force®?%;

(ab) in instances where a person or a transaction is from or in a country which represents a
higher risk of money laundering, corruption, terrorist financing or being subject to
international sanctions;

(b) in any other situation which by its nature may present a higher risk of money laundering
or terrorist financing.

(2) Where the customer has not been physically present for identification purposes, a relevant person
must take specific and adequate measures to compensate for the higher risk, for example by applying
one or more of the following measures -

(a) ensuring that the customer's identity is established by additional documents, data or
information;

(b) supplementary measures to verify or certify the documents supplied, or requiring
confirmatory certification by an AML/ATF regulated financial institution®?® (or equivalent
institution) which is subject to equivalent Regulations;

(c) ensuring that the first payment is carried out through an account opened in the customer's
name with a banking institution.

(3) A banking institution (the “correspondent”) which has or proposes to have a correspondent
banking relationship with a respondent institution (the “respondent”) #39must - 631

(@) gather sufficient information about the respondent to understand fully the nature of its
business;

(b) determine from publicly-available information the reputation of the respondent and the
quality of its supervision;

(c) assess the respondent's controls relating to anti-money laundering control and anti-
terrorism financing controls;

(d) obtain approval from senior management before establishing a new correspondent
banking relationship;

(e) document the respective responsibilities of the respondent and correspondent;

(f) be satisfied that, in respect of those of the respondent's customers who have direct access
to accounts of the correspondent, the respondent -
(i) has verified the identity of, and performs ongoing due diligence on, such
customers; and
(i) is able upon request to provide relevant customer due diligence data to the
correspondent.
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(3A)  Where a casino operator knows or has reason to suspect that the patron—©32

(@)
(b)

has fiduciary obligations that may create a risk of the misappropriation of funds;

is associated with individuals or entities known to be connected to the illicit generation of
funds or the laundering of such funds;

has sources of wealth or income incommensurate with his gaming activity;
has been bankrupt; or

has a prior history of criminal or dishonest conduct,

the casino operator must apply on a risk-sensitive basis enhanced customer due diligence measures as
set out in paragraph (3B).

(3B) Enhanced customer due diligence required under paragraph (3A) must compensate for the higher
risk posed on a case by case basis, and such measures may include, but not be limited to, one or more
of the following—?533

(@)

(b)
(c)
(d)

assessing whether the patron is the beneficial owner of all funds proposed for use in
gaming;

establishing the source of funds proposed for use in gaming;
ensuring that the patron has no prior history associated with AML/ATF offences;

increasing the frequency of the monitoring of the patron’s gaming activity.

4) Subject to paragraph (6B), a®* relevant person who proposes and continues®® to have a
business relationship or carry out an occasional transaction with a politically exposed person must -

(@)

have approval from senior management for establishing and continuing®® a business
relationship with that person;

take adequate measures to establish the source of wealth and source of funds or digital
assets®’ which are involved in the business relationship or occasional transaction;

conduct enhanced ongoing monitoring of the business relationship; and®

inform senior management of a pending payout to a politically exposed person of a long-
term insurance or other investment-related insurance policy, before proceeding to pay out
the policy. 63°

(5) In paragraph (4), “a politically exposed person" means a person to whom paragraphs (6) and (6A)

applies. 640

(6) This paragraph applies to a person who is in or from®' any country or territory outside Bermuda-

(@)

an individual who is or has, at any time in the preceding year, been entrusted with
prominent public functions or a prominent function by an international organisation®4?;

a person who falls in any of the categories listed in paragraph 2(1)(a) of the Schedule;

an immediate family member of a person referred to in sub-paragraph (a) including a
person who falls in any of the categories listed in paragraph 2(1)(d) of the Schedule; or

a known close associate of a person referred to in sub-paragraph (a) including a person
who falls in either of the categories listed in paragraph 2(1)(e) of the Schedule.

(6A) This paragraph applies to any of the following persons who are in or from Bermuda—?5%43
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(@) an individual who is or has, at any time in the preceding year, been entrusted with
prominent public functions or a prominent function by an international organisation;

(b) a person who falls into any of the categories listed in paragraph 2(3)(a)®** of the Schedule;

(c) an immediate family member of a person referred to in subparagraph (a), including a
person who falls into any of the categories listed in paragraph 2(3)(d) 84° of the Schedule;
or

(d) a known close associate of a person referred to in subparagraph (a), including a person
who falls into either of the categories listed in paragraph 2(3)(e) 8¢ of the Schedule.

(6B) In relation to a person described in paragraph (6A), where a relevant person determines that the
business relationship or occasional transaction with that person is a higher risk, then the relevant person
must carry out the enhanced due diligence measures set out in paragraph (4). 847

(7) For the purpose of deciding whether a person is a known close associate of a person referred to
in paragraph (6) (a), a relevant person need only have regard to information which is in his possession
or is publicly known.

[Regulation 11 headnote and paragraph (1) amended by 2013:30 s. 20 effective 8 November 2013;
paragraphs (1), (4), (5) and (6) amended and paragraphs (6A) and (6B) inserted by 2015:53 s. 33
effective 1 January 2016; Regulation 11 amended by 2017:35 effective 3 November 2017; Regulation 11
amended by 2018:5 s. 5 effective 21 March 2018; Regulation 11 paragraph (3) amended by 2018:51 s.4
effective 10 August 2018; Regulation 11 paragraph (1) amended by 2018:49 s. 4 effective 7 September
2018; Regulation 11 paragraph (4) amended by 2022:2 s. 3 effective 27 February 2022]

12. Branches and subsidiaries

(1) A relevant person 648 649 must require its branches and subsidiary undertakings which are located
in a country or territory other than Bermuda -6%°

(a) to adopt group-wide policies and procedures that—
(i) facilitate the sharing of customer due diligence and transaction information; and

(i) ensure adequate safeguards on the confidentiality and use of information
exchanged,

in order to manage the risk of money laundering and terrorist financing through the
application of AML/ATF compliance functions; and

(b) to apply, to the extent permitted by the law of that country or territory, measures at least
equivalent to those set out in these Regulations with regard to customer due diligence
measures, ongoing monitoring and record-keeping. %%’

(2) Where the law of such a country or territory does not permit the application of such equivalent
measures by the branch or subsidiary undertaking located in that country or territory, the relevant
person®52 653 ghall-

(a) inform the Bermuda Monetary Authority accordingly; and
(b) take additional measures to handle effectively the risk of money laundering and terrorist
financing.
(3) In this regulation “subsidiary undertaking” except in relation to an incorporated friendly society,

has the meaning given by section 86 of the Companies Act (‘parent and subsidiary undertakings’) and,
in relation to a body corporate in or formed under the law of a country or territory other than Bermuda,
includes an undertaking which is a subsidiary undertaking within the meaning of any rule of law in force
in that country or territory.
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4) For the avoidance of doubt, the provisions of this regulation apply to branches and subsidiaries
located inside and outside of Bermuda. %4

[Regulation 12 amended by 2008:49 s.39(6) effective 1 January 2009; paragraph (1) amended by
2015:53 s. 34 effective 1 January 2016; Regulation 12 amended by 2017:35 s. 8 effective 3 November
2017]

12A. _Financial groups®s®

A financial group shall implement group-wide policies and procedures against money laundering and
terrorist financing which are applicable and appropriate to all members of the financial group, and these
policies and procedures shall include—

(a) procedures and requirements set out in Part 2 (Customer Due Diligence), Part 3 (Record-
keeping, Systems, Training etc.) and Part 4 (Transfer of Funds®%), as applicable, of these
Regulations;

(b) policies and procedures for sharing information required for the purposes of customer due
diligence and money laundering and terrorist financing risk management, including
information on transactions which appear unusual and have generated a suspicious
transaction report;

(c) the provision at group level of compliance, audit and anti-money laundering and anti-
terrorist financing functions, of customer, transaction and account information from
branches and subsidiaries when necessary for anti-money laundering or anti-terrorist
financing purposes; and

(d) adequate safeguards on the confidentiality and use of information exchanged.

[Regulation 12A inserted by 2018:51 s. 4 effective 10 August 2018; Regulation 12A amended by 2022:2
s. 3 effective 27 February 2022]

13. Shell banks, anonymous accounts etc.

(1) A banking institution shall not enter into, or continue, a correspondent banking relationship with a
shell bank.

(2) A banking institution must take appropriate measures to ensure that it does not enter into, or
continue, a correspondent banking relationship with a bank which is known to permit its accounts to be
used by a shell bank.

(3) An AML/ATF regulated financial institution®” must not set up an anonymous account, an
anonymous pass book or an account obviously in a fictitious name?®® for any new or existing customer.

(4) As soon as possible after the commencement of these Regulations all AML/ATF regulated
financial institutions®® must apply customer due diligence measures to, and conduct ongoing monitoring
of, all anonymous accounts and passbooks in existence on that date and in any event before such
accounts or passbooks are used in any way.

(5) A "shell bank" means a banking institution, or an institution engaged in equivalent activities,
incorporated in a jurisdiction in which it has no physical presence involving meaningful decision making
and management, and which is unaffiliated with a regulated financial group.

[Regulation 13 amended by 2008:49 s.39(6) effective 1 January 2009; Regulation 13 paragraph (3)
amended by 2018:5 s. 5 effective 21 March 2018]
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14. Reliance on third parties

(1) A relevant person may rely on a person who falls within paragraph (2) [or who the relevant person
has reasonable grounds to believe falls within paragraph (2)] to apply any customer due diligence
measures provided that -

(a) the other person consents to being relied on; and

(b) notwithstanding the relevant person’s reliance on the other person, the relevant person—
660

(i) must immediately®®' obtain information sufficient to identify customers;

(i) must satisfy itself that reliance is appropriate given the level of risk for the
jurisdiction in which the party to be relied upon is usually resident; and®6?

(iii) will remain liable for any failure to apply such measures.

(1A) A real estate broker licensed under the Real Estate Brokers’ Licensing Act 2017 may rely on the
customer due diligence measures undertaken by another real estate broker licensed in Bermuda under
that Act, if the relevant conditions set forth in paragraph (1)(a) and (b) are complied with. 653

(2) The persons are -
(a) an AML/ATF regulated financial institution®54;
(b) a relevant person who is-
(i) an independent professional; and

(i) supervised for the purposes of these Regulations by a designated professional
body in accordance with section 4 of the Proceeds of Crime (Anti-Money
Laundering and Anti-Terrorist Financing Supervision and Enforcement) Act 2008;

(c) a person who carries on business in a country or territory other than Bermuda who is -

(i) an institution that carries on business corresponding to the business of AML/ATF
regulated financial institution®8® or independent professional;

(i) in the case of an independent professional, subject to mandatory professional
registration recognised by law;

(iii) subject to requirements equivalent to those laid down in these Regulations; and

(iv) supervised for compliance with requirements equivalent to supervision by his
supervisory authority.

(3) Nothing in this regulation prevents a relevant person applying customer due diligence measures
by means of an outsourcing service provider or agent provided that the relevant person remains liable
for any failure to apply such measures.

[Regulation 14 paragraph (1)(b) deleted and substituted by 2013:30 s. 21 effective 8 November 2013;
amended by 2014:8 s. 16 effective 11 April 2014, paragraph (1) amended by 2015:53 s. 35 effective 1
January 2016; paragraph (2)(b)(ii) revoked and substituted by 2017:35 s. 8 effective 3 November 2017;
paragraph (1A) inserted by 2018:50 s. 11 effective 10 August 2018]

14A  Outsourcing®%®

(1) Where a relevant person delegates its AML/ATF compliance function to another entity
(outsourcing), the relevant person shall retain ultimate responsibility for the AML/ATF compliance
function.
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(2) In this regulation, ultimate responsibility includes the obligation to—
(a) ensure that the provider of the outsourced AML/ATF compliance function has in place—
(i AML/ATF systems;
(i) AML/ATF controls; and
(iii) AML/ATF procedures,
that are in compliance with the Bermuda AML/ATF requirements;

(b) consider the effect that outsourcing compliance functions has on the money laundering
and terrorist financing risk;

(c) assess the money laundering and terrorist financing risk associated with outsourced
functions and record its assessment; and

(d) monitor any perceived risk on an ongoing basis and, where the compliance functions
(Compliance Officer or Reporting Officer) are involved to—

(i) ensure that the roles, responsibilities and respective duties are clearly defined and
documented; and

(i) ensure that the Compliance Officer or Reporting Officer and all employees
understand the roles, responsibilities and the respective duties of all parties.

(3) Where a relevant person delegates its compliance function to another entity (outsourcing), the
relevant person shall adopt policies and procedures to monitor and manage the service provider carrying
out those compliance functions.

(4) In this regulation, “outsourcing” and “outsourced” means—
(a) AML/ATF systems;
(b) AML/ATF controls; and
(c) AML/ATF procedures,

obtained outside of a relevant person.

[Regulation 14A inserted by 2015:53 s. 36 effective 1 January 2016]

PART 3 RECORD-KEEPING, SYSTEMS, TRAINING ETC.

15. _ Record-keeping 67

(1) A relevant person must keep the records specified in paragraph (2) for at least the period specified
in paragraph (3).

(2) In respect of a business relationship or an occasional transaction, the records are— 668

(@) a copy of, or the references to the evidence of the customer’s identity obtained pursuant
to regulation 6, 8B(7), 11, 13(4), or 14, together with account files, business
correspondence and the results of any analysis undertaken in relation to that customer;
and

(b) the supporting evidence and records of transactions (consisting of the original documents
or copies admissible in court proceedings), provided that such records must be sufficient
to permit the reconstruction of individual transactions.

(3) In this regulation, the period is— ©6°
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(@) in the case of records in paragraph 2(a), for the duration of the business relationship and
five years beginning on the date on which the business relationship ends or five years
beginning on the date the occasional transaction is completed;

(b) in the case of records in paragraph 2(b), five years beginning on the date the transaction
is completed.

(4) A relevant person who is relied on by another person must keep the records specified in
paragraph (2)(a) for five years beginning on the date on which he is relied on for the purposes of
regulation 6, 8B(7) 67°,11 or 13(4) in relation to any business relationship or occasional transaction.

(5) But in any case where a police officer has notified a relevant person in writing that particular
records are or may be relevant to an investigation which is being carried out, the relevant person must
keep the records pending the outcome of the investigation.

(5A) For the avoidance of doubt, all documents and findings®”" related to the investigations of—*¢72
(a) complex transactions;
(b) unusually large transactions; or
(c) unusual patterns of transactions,

in relation to regulation 7, must be recorded and kept for a minimum period of five years to be available
for competent authorities and auditors®73.

(6) A person referred to in regulation 14(2) (a) or (b) who is relied on by a relevant person must, if
requested by the person relying on him within the period referred to in paragraph (4)-

(a) immediately%”4 make available to the person who is relying on him any information about
the customer (and any beneficial owner) which he obtained when applying customer due
diligence measures; and

(b) without delay®”® forward to the person who is relying on him copies of any identification
and verification data and other relevant documents on the identity of the customer (and
any beneficial owner) which he obtained when applying those measures.

(7) A relevant person who relies on a person referred to in regulation 14(2)(c) (a “third party”) to apply
customer due diligence measures must take steps to ensure that the third party will, if requested by the
relevant person within the period referred to in paragraph (4)-

(a) as soon as reasonably practicable make available to him any information about the
customer (and any beneficial owner) which the third party obtained when applying
customer due diligence measures; and

(b) as soon as reasonably practicable forward to him copies of any identification and
verification data and other relevant documents on the identity of the customer (and any
beneficial owner) which the third party obtained when applying those measures.

(7A) A relevant person must not rely on a person referred to in regulation 14(2)(c) (a third party) or
enter into outsourcing arrangements, referred to in regulation 14A, where access to records specified
under this regulation in paragraphs (2) and (5A) without delay is likely to be impeded by confidentiality or
data protection restrictions. 676

(8) Subparagraphs (6) and (7) do not apply where a relevant person applies customer due diligence
measures by means of an outsourcing service provider or agent.

(9) For the purposes of this regulation, a person relies on another person where he does so in
accordance with regulation 14(1).
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[Regulation 15 paragraph (5A) inserted by 2013:30 s. 22 effective 8 November 2013; paragraph (5A)
amended by BR 61/2014 req. 3 effective 30 July 2014; paragraphs (2)(a) and (4) amended by 2015:35
s. 18 effective 6 November 2015; paragraph (7A) inserted by 2015:53 s. 37 effective 1 January 2016;
Regulation 15 paragraph (6) amended by 2018:5 s. 5 effective 21 March 2018]

16. Systems

(1) A relevant person must establish and maintain appropriate and risk-sensitive policies and
procedures approved by its governing body,”” relating to-

a) customer due diligence measures and ongoing monitoring;
b) reporting;

d

e

(

(

(c) record-keeping;
( internal control;
(

)
) the performance and documentation of any products or services (prior to launch) and the
continual documentation of risk assessment and management of such products and

services, in a form available to share with the supervisory authority; 678
(ea) risk mitigation mechanisms which include— 67°

(i) consideration of the national or of the relevant person’s risk assessment results or
conclusions;

(i) the ability to effectively supply information to the supervisory authority; and

(iii) the application of enhanced measures where the relevant person’s risk
assessments identify a higher risk; 58

) the monitoring and management of compliance with and the internal communication of
such policies and procedures in order to prevent activities related to money laundering
and terrorist financing.

(1A)  Where a relevant person intends to introduce a new product, practice or technology, the relevant
person must perform and document a risk assessment prior to the launch of such product, practice or
technology. 68

(2) The policies and procedures referred to in paragraph (1) include policies and procedures-
(a) which provide for the identification and scrutiny of-
(i) complex or unusually large transactions;

(i) unusual patterns of transactions which have no apparent economic or visible lawful
purpose; and

(iii) any other activity which the relevant person regards as particularly likely by its
nature to be related to money laundering or terrorist financing;

(b) which specify the taking of additional measures, where appropriate, to prevent the use for
money laundering or terrorist financing of products and transactions which might favour
anonymity;

(c) to determine whether a new or existing®®? customer is a politically exposed person;
(d) under which -

(i) anyone in the organisation to whom information or other matter comes in the
course of the business as a result of which he knows or suspects or has reasonable
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grounds to suspect®® that a person is engaged in money laundering or terrorist
financing is required to comply with sections 46(5) of the Proceeds of Crime Act
1997 or, as the case may be, section 9 or paragraph 1 of Part 1 of Schedule 1 to
the Anti-Terrorism (Financial and Other Measures) Act 2004; and

(i) where a disclosure is made to the nominated officer, he must consider it in the light
of any relevant information which is available to the relevant person and determine
whether it gives rise to knowledge or suspicion that a person is engaged in money
laundering or terrorist financing.

(3) A relevant person® 68 must communicate where relevant the policies and procedures which it
establishes and maintains in accordance with this regulation to its branches and subsidiaries which are
located outside Bermuda.

4) A relevant person®8 687 must have systems in place enabling it to respond promptly to enquiries
from a supervisory authority (in respect of a relevant person under the authority’s supervision), 688 the
Financial Intelligence Agency or a police officer -

(a) whether it maintains, or has maintained during the previous five years, a business
relationship with any person; and

(b) the nature of that relationship.

(5) A relevant person shall take appropriate steps (including the use of risk mitigation mechanisms
referred to in paragraph (1)(ea)) to identify, assess and understand its money laundering and terrorist
financing risks (depending on the type of customers, business relationships, countries or geographic
areas, services, delivery channels, products or transactions), and shall document the risk assessments
and keep them updated. 68°

[Regulation 16 amended by 2008:49 s.39(6) effective 1 January 2009; paragraph (1) amended and
paragraph (1A) inserted by 2015:53 s. 38 effective 1 January 2016; paragraph (2) amended by 2017:10
s. 5 effective 24 March 2017; Regulation 16 paragraphs (3) and (4) amended by 2017:35 s. 8 effective 3
November 2017; Regulation 16 paragraph (2)(c) amended by 2018:5 s. 5 effective 21 March 2018;
Regulation 16 paragraph (4) amended, and paragraph (5) inserted by 2018:51 s. 4 effective 10 August
2018]

17. Internal reporting procedures

(1) A relevant person must appoint a Reporting Officer and®° maintain internal reporting procedures
which require that -

(a) a report is to be made to the Reporting Officer®®! of any information or other matter which
comes to the attention of an employee and which in the opinion of that employee gives
rise to a knowledge or suspicion that another person is engaged in money laundering or
terrorist financing;

(b) any such report be considered by the Reporting Officer®®? in the light of all other relevant
information for the purpose of determining whether or not the information or other matter
contained in the report does give rise to such a knowledge or suspicion;

(c) the Reporting Officer®® be given access to any other information which may be of
assistance to him in considering the report; and

(d) the Reporting Officer% disclose to the Financial Intelligence Agency the information or
other matter contained in a report, where the reporting officer knows or suspects or has
reasonable ground to suspect®® that a person is engaged in money laundering or terrorist
financing.
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(2) Paragraph (1) does not apply where the relevant person is an individual who neither employs nor
acts in association with any other person.

(3) The relevant person shall be responsible for ensuring its Reporting Officer is adequately trained
to carry out the role. 6%

[Regulation 17 paragraph (1) amended and paragraph (3) inserted by 2015:53 s. 39 effective 1 January
2016, paragraph (1) amended by 2017:10 s. 5 effective 24 March 2017]

17A. _Independent audit function®’

(1) A relevant person must maintain an independent audit function to be conducted by a qualified
independent third party or internally by persons independent of any other function, the lines of business
over which the function has audit responsibilities, and financial operations.

(2) An independent audit function must provide and document an independent and objective
evaluation of the robustness of the AML/ATF framework, and the reliability, integrity and completeness
of the design and effectiveness of the AML/ATF risk management function and AML/ATF internal controls
framework, and the AML/ATF compliance.

[Regulation 17A inserted by 2015:53 s. 40 effective 1 January 2016]

18. Training etc.

(1) A relevant person must take appropriate measures so that all relevant employees of his are -
(@) made aware of the law relating to money laundering and terrorist financing; 6%

(b) regularly given training in how to recognise and deal with transactions which may be
related to money laundering or terrorist financing; and®

(c) screened prior to hiring to ensure high standards.”°°
(2) For the purposes of this paragraph, an employee is a relevant employee if—"°

(a) at any time in the course of his duties, he has, or may have, access to any information
which may be relevant in determining whether any person is engaged in money laundering
or terrorist financing;

(b) at any time plays a role in implementing and monitoring compliance with anti-money
laundering or anti-terrorist financing requirements.

(3) For the purposes of paragraph (1), the relevant employee includes an individual working on a
temporary basis whether under a contract of employment, contract for services or otherwise. 702

[Regulation 18 paragraph (1)(c) inserted and paragraph (2) deleted and substituted by 2013:30 s. 23
effective 8 November 2013; paragraph (3) inserted by 2015:53 s. 41 effective 1 January 2016]

18A. Compliance officer’®

(1) A relevant person shall designate a person employed at managerial level as the Compliance
Officer of that relevant person7%4,

(2) The relevant person shall be responsible for ensuring its Compliance Officer is adequately trained
to carry out the role.

(3) The Compliance Officer shall—

(a) ensure that the necessary compliance programme procedures and controls required by
these Regulations are in place; and
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(b) coordinate and monitor the compliance programme to ensure continuous compliance with
these Regulations.

(4) A Compliance Officer may also be appointed as a Reporting Officer.

[Regulation 18A inserted by 2015:563 s. 42 effective 1 January 2016; Regulation 18A amended by
2018:50 s. 12 effective 10 August 2018]

19. Offences

(1) A person who fails to comply with any requirement in regulations 6(1), (2) and (3), 7(1) and (3),
8(2), 9(1)(a), (b) and (c), 11(1), 12(1) and (2), 13(1), (2), (3) and (4)7%, 14(1)7%, 15(1), (4), (5), (6) and
(7), 16(1), (3) and (4) 17(1) and 18(1)%" is guilty of an offence and liable -

(a) on summary conviction, to a fine of $50,000;

(b) on conviction on indictment to a fine of $750, 000 or to imprisonment for a term of two
years or to both.

(2) In deciding whether a person has committed an offence under paragraph (1), the court must
consider whether he followed any relevant guidance which was at the time-

(a) issued by a supervisory authority;
(b) approved by the Minister; and

(c) published in a manner approved by the Minister as appropriate in his opinion to bring the
guidance to the attention of persons likely to be affected by it.

(3) A person is not guilty of an offence under this regulation if he took all reasonable steps and
exercised all due diligence to avoid committing the offence.

(4) Where a person is convicted of an offence under this regulation, he shall not also be liable to a
civil fine imposed by or under any statutory provision in relation to the same matter.

[Regulation 19 paragraph (1) amended by 2013:30 s. 24 effective 8 November 2013]
20. BR 9/1998 REVOKED

The Proceeds of Crime (Money Laundering) Regulations 1998 are revoked.

PART 4 7% . TRANSFER OF FUNDS (INCLUDING WIRE TRANSFERS)"®

[Part 4 inserted by BR 2/2010 req. 2 effective 13 January 2010; Part 4 heading amended by 2022:2 s 3
effective 27 February 2022]

INTRODUCTION AND APPLICATION

21. Interpretation of Part 4
In this Part -

"batch file transfer" means several individual transfers of funds that are bundled together for
transmission, being transferred to the same PSP, but may or may not be ultimately
intended for different payees”?;

“‘complete information on the payee” means information consisting of the payee’s name and
account number, but where the payee does not have an account number, the payee’s
PSP shall substitute it with a unique identifier that allows the transaction to be traced to
the payee; """
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"complete information on the payer" means information consisting of the payer's name, address
and account number, but-

(a) in the case of a natural person, the address may be substituted with the date and
place of birth of the payer, his customer identification number or national identity
number; and

(b) where the payer does not have an account number, the payer's PSP shall
substitute it with a unique identifier that allows the transaction to be traced back to
the payer;

"intermediary PSP" means a PSP, neither of the payer nor of the payee, who participates in the
execution of transfers of funds;

"money laundering" has the meaning given in section 7(1) of the Proceeds of Crime Act 1997;
"payee" means a person who is the intended final recipient of transferred funds;
"payer" means either-

(a) a person who holds an account and allows a transfer of funds from that account,
or

(b) where there is no account, a person who places an order for a transfer of funds;
"payee's PSP" means the PSP of the payee;
"payer's PSP" means the PSP of the payer;

"PSP" (payment service provider) means a person whose business includes the provision of
services for the transfer of funds;

"transfer of funds" means any transaction carried out on behalf of a payer through a PSP by
electronic means, with a view to making funds available to a payee through a PSP,
irrespective of whether the payer and the payee are the same person; and includes the
transfer of digital assets;

"unique identifier" means a combination of letters, numbers or symbols, determined by the PSP,
in accordance with the protocols of the payment and settlement system or messaging
system used to effect the transfer of funds.

[Regulation 21 inserted by BR 2/2010 reg. 2 effective 13 January 2010; definition "complete information
on the payee" inserted by 2015:53 s. 43 effective 1 January 2016; Regulation 21 definition "batch file
transfer" amended by 2018:51 s. 4 effective 10 August 2018; regulation 21 definition “transfer of funds”
amended by 2022:2 s. 3 effective 27 February 2022]

22. Application of Part 4

(1) This Part applies to transfers of funds, in any currency, that are sent or received by a PSP in
Bermuda.

(2) This Part does not apply to transfers of funds carried out using a credit card, debit card or pre-
paid card”'?, if -

(a) the payee has an agreement with the PSP permitting payment for the provision of goods
and services; and

(b) a unique identifier, allowing the transaction to be traced back to the payer, accompanies
such transfer of funds, 713

unless the card is used as a payment system to effect a person-to-person transfer of funds. 74
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(3) This Part does not apply to transfers of funds carried out by means of a mobile telephone or any
other digital or information technology ("IT") device, when such transfers are pre-paid and do not exceed
$150.

(4) This Part does not apply to transfers of funds carried out by means of a mobile telephone or any
other digital or IT device, when such transfers are post-paid and meet all of the following conditions -

(a) the payee has an agreement with the PSP permitting payment for the provision of goods
and services;

(b) a unique identifier, allowing the transaction to be traced back to the payer, accompanies
the transfer of funds; and

(c) the payee's PSP is an AML/ATF regulated financial institution.
(5) This Part does not apply to transfers of funds
(a) where the payer withdraws cash from his own account;

(b) where there is a debit transfer authorisation between the payer and the payee permitting
payments between them through accounts, provided that a unique identifier accompanies
the transfer of funds, enabling the payer to be traced back;

(c) where truncated cheques are used;
(d) to public authorities for taxes, fines or other levies within Bermuda; or
(e) where both the payer and the payee are PSPs acting on their own behalf.
[Regulation 22 inserted by BR 2/2010 reg. 2 effective 13 January 2010; Regulation 22 paragraph (2)
amended by 2018:51 s. 4 effective 10 August 2018]
OBLIGATIONS ON THE PAYMENT SERVICE PROVIDER OF THE PAYER

23. Information accompanying transfers of funds and record keeping

(1) The payer's PSP shall ensure that transfers of funds are accompanied by complete information
on the payer and payee. 7'°

(2) The payer's PSP shall, before transferring the funds, verify the complete information on the payer
on the basis of documents, data or information obtained from a reliable and independent source.

(3) In the case of transfers of funds from an account, the complete information on a payer shall be
deemed to have been verified if the payer's PSP has complied with the requirements of customer due
diligence under Part 2.

(4) In the case of transfers of funds not made from an account, the payer's PSP shall verify the
information on the payer only where the amount exceeds $1000, unless the transaction is carried out in
several operations that appear to be linked and together exceed $1000.

(5) A payer’s PSP shall not allow the transfer of funds in accordance with this regulation if the required
information for doing so is not available. 71

(6) The payer’s PSP shall for five years keep records of complete information on the payer and payee
that accompanies transfers of funds. 717

[Regulation 23 inserted by BR 2/2010 req. 2 effective 13 January 2010; paragraph (1) amended and
paragraphs (5) and (6) inserted by 2015:53 s. 44 effective 1 January 2016]
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24. Transfers of funds within Bermuda

(1) Notwithstanding regulation 23(1), where both the payer's PSP and the payee's PSP are situated
in Bermuda, it shall suffice if transfers of funds are accompanied by the account number of the payer or
a unique identifier allowing the transaction to be traced back to the payer.

(2) Butif the payee’s PSP or a competent authority so requests, the payer’s PSP shall make available
to the payee’s PSP, or the competent authority, complete information on the payer, within three working
days of receiving that request from—718

(a) the payee’s PSP; or
(b) the competent authority.

(3) Where a police officer is investigating criminal conduct or the proceeds of criminal conduct, the
police officer may compel the payer's PSP to immediately produce the information referred to in
paragraph (2) by way of search warrant or production order. 79

4) For the purposes of this regulation—720

(@) “competent authority”, shall have the same meaning as under section 2 of the Proceeds
of Crime (Anti-Money Laundering and Anti-Terrorist Financing Supervision and
Enforcement) Act 2008; and

(b) “criminal conduct”, shall have the same meaning as under section 3 of the Proceeds of
Crime Act 1997.

[Regulation 24 inserted by BR 2/2010 reg. 2 effective 13 January 2010; paragraph (2) deleted and
substituted and paragraphs (3) and (4) inserted by 2017:10 s. 5 effective 24 March 2017]

25. Batch file transfers %!

In the case of a batch file transfer from a single payer where the payees’ PSP is situated outside Bermuda,
regulation 23(1) does not apply to the individual transfers bundled together in the batch file transfer if—

(a) the batch file transfer contains complete information on the payer and on each of the
payees for each individual transfer;

(b) the individual transfers of funds carry the account number of the payer or a unique
identifier where an account number is not available; and

(c)  the complete information provided on all payees is fully traceable within the beneficiary
Country.722 723 724 725

[Regulation 25 inserted by BR 2/2010 reg. 2 effective 13 January 2010; paragraphs (a) and (b) amended
by 2015:53 s. 45 effective 1 January 2016; Regulation 25 revoked and substituted by 2018:51 s. 4
effective 10 August 2018]

OBLIGATIONS ON THE PAYMENT SERVICE PROVIDER OF THE PAYEE

26. Detection of missing or incomplete information on the payer or payee’?%

(1) The payee's PSP shall detect whether, in the messaging or payment and settlement system used
to effect a transfer of funds, the fields relating to the information on the payer or payee’?” have been
completed using the characters or inputs admissible within the conventions of that messaging or payment
and settlement system.

(2) The payee's PSP shall have effective procedures in place, which includes post-event monitoring
or real-time monitoring where feasible, 72 in order to detect whether the following information on the
payer or payee’?® is missing
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(@) for transfers of funds where the payer's PSP is situated in Bermuda, the information
required under regulation 24,

(b) for transfers of funds where the payer's PSP is situated outside Bermuda, complete
information on the payer and payee”® or, where applicable, the information required under
regulation 31; and

(c) for batch file transfers where the payer's PSP is situated outside Bermuda, complete
information on the payer and payee’' in the batch file transfer only, but not in the
individual transfers bundled together in the batch transfer.

[Regulation 26 inserted by BR 2/2010 reg. 2 effective 13 January 2010; headnote and paragraphs (1)
and (2) amended by 2015:53 s. 46 effective 1 January 2016, Regulation 26 paragraph (2) amended by
2018:51 s. 4 effective 10 August 2018]

27. Transfers with missing or incomplete information on the payer or payee’*?

(1) If the payee's PSP becomes aware, when receiving transfers of funds, that information on the
payer or payee 733 required under this Part is missing or incomplete, the payee's PSP shall-

(a) reject the transfer; or
(b) ask for complete information on the payer.

(2) But a person is not required to comply with paragraph (1) if to do so would contravene any other
provision of an enactment.

(3) If the payer's PSP regularly fails to supply the information on the payer required by this Part, the
payee's PSP shall report that fact to the Bermuda Monetary Authority.

(4) If the payer's PSP regularly fails to supply the information on the payer required by this Part, the
payee's PSP shall take steps to attempt to ensure that the payer's PSP complies with the requirements
as to the supply of information set out in this Part, which steps may include -

(a) issuing warnings to the payer's PSP; and
(b) setting deadlines for the payer's PSP to comply with the requirements as to the supply of
information set out in this Part.

(5) If after the payee's PSP has taken steps under paragraph (4) in relation to a payer's PSP and the
requirements as to the supply of information set out in this Part are still not regularly complied with by the
payer's PSP, the payee's PSP shall either -

(a) reject any future transfers of funds from that PSP; or

(b) decide whether or not to restrict or terminate its business relationship with that provider,
either with respect to services for the transfer of funds or with respect to any mutual supply
of other services.

[Regulation 27 inserted by BR 2/2010 req. 2 effective 13 January 2010; headnote and paragraph (1)
amended by 2015:53 s. 47 effective 1 January 2016]

28. Requirement to report where missing or _incomplete information makes transaction
suspicious

The payee's PSP shall consider missing or incomplete information on the payer as a factor in assessing
whether the transfer of funds, or any related transaction, is suspicious, and whether it must be reported,

in accordance with the requirements of section 46 of the Proceeds of Crime Act 1997 or paragraph 1 of
Part 1 of Schedule 1 of the Anti-Terrorism (Financial and Other Measures) Act 2004.

[Regulation 28 inserted by BR 2/2010 reg. 2 effective 13 January 2010]
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29 Timing of verification and record keeping”3*

(1) The payee’s PSP shall, before transferring funds, verify the complete information on the payee
on the basis of documents, data or information obtained from a reliable and independent source.

(2) In the case of transfers of funds from an account, the complete information on a payee shall be
deemed to have been verified if the payee’s PSP has complied with the requirements of customer due
diligence under Part 2.

(3) In the case of transfers of funds not made from an account, the payee’s PSP shall verify the
information on the payee only where the amount exceeds $1,000, unless the transaction is carried out in
several operations that appear to be linked and together exceed $1,000.

(4) The payee’s PSP shall keep for five years records of any information received on the payer and
payee.

[Regulation 29 inserted by BR 2/2010 req. 2 effective 13 January 2010; deleted and substituted by
2015:53 s. 48 effective 1 January 2016]

OBLIGATIONS ON INTERMEDIARY PAYMENT SERVICE PROVIDERS

30. Keeping information on the payer and payee with the transfer’3®

(1) Intermediary PSPs shall ensure that all information received on the payer and payee’®* that
accompanies a transfer of funds is kept with the transfer. 737

(2) Intermediary PSPs shall take reasonable measures commensurate with their risk-based policies,
procedures and controls and consistent with straight-through processing, to identify transfers of funds
that lack complete information for the payer or payee. 738

(3) Where an intermediary PSP becomes aware, when receiving a transfer of funds, that information
on the payer or payee is incomplete or missing, regulation 27 shall apply as if references in that regulation
to “the payee’s PSP” were references to the intermediary PSP. 73°

(4) In paragraph (2), “straight-through processing” means payment transactions that are conducted
electronically without the need for manual intervention. 740

[Regulation 30 inserted by BR 2/2010 reg. 2 effective 13 January 2010; amended by 2015:53 s. 49
effective 1 January 2016; Regulation 30 amended by 2018:51 s. 4 effective 10 August 2018]

31. Duties of intermediary PSP in case of technical limitations7#! 742 743 744 745

(1) This regulation applies where the payer's PSP is situated outside Bermuda and the intermediary
PSP is situated within Bermuda.

(2) Where technical limitations prevent the intermediary PSP from including all required payer or
payee information accompanying the cross-border funds transfer in a related domestic funds transfer,
the intermediary PSP shall keep a record, for at least five years, of all the information received from the
payer’'s PSP or another intermediary PSP. 746

(3) In any such case, the intermediary PSP shall, within three working days of receiving a request
from the payee’s PSP to do so, make available to the payee’s PSP all the information on the payer or
payee that it has received. 747

(4)  [REVOKED by 2018:51 s. 4]
(5)  [REVOKED by 2018:51 s. 4]
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[Regulation 31 inserted by BR 2/2010 reg. 2 effective 13 January 2010; paragraphs (2) - (4) amended by
2015:53 s. 50 effective 1 January 2016, Regulation 31 amended by 2018:51 s. 4 effective 10 August

2018]

31A  Obligations where a PSP controls both payee and payer side of a cross-border transfer of

funds™8

In the case where the PSP controls both the payee and the payer side of a transfer of funds, the PSP

shall—

(@)

take into account all the information from both the payee’s and payer’s sides in order to
determine whether to make a disclosure to the Financial Intelligence Agency in
accordance with section 46 of the Proceeds of Crime Act 1997 or Schedule 1 to the Anti-
Terrorism (Financial and Other Measures) Act 2004; and

where a determination is made that a disclosure should be made to the Financial
Intelligence Agency about a transfer of funds, also make a disclosure to the relevant
financial intelligence unit in any country affected by that transfer of funds, and make
relevant transaction information available to the Financial Intelligence Agency.

[Regulation 31A inserted by 2018:51 s. 4 effective 10 August 2018]

32.

OFFENCES AND PENALTIES

Offences

A payer's PSP is guilty of an offence if he fails to comply with any requirements of -

(@)
(b)
(c)
(d)

regulation 23(1) (read with regulations 24(1), 24(2) and 25 as the case requires);
regulation 23(2) (read with regulations 23(3) or 23(4), as the case requires);
regulation 23(5); or

regulation 24(2).

A payee's PSP is guilty of an offence if he fails to comply with any requirements of -

(a)
(b)
(c)
(d)

regulation 26(1) (read with regulation 26(2));
regulation 27(1) (read with regulation 27(2));
regulation 27(3); or

regulation 29.

An intermediary PSP is guilty of an offence if he fails to comply with any requirements of -

(@)
(b)
(c)
(d)

regulation 30;
regulation 31(3);
regulation 31(4); or
regulation 31(5).

A person guilty of an offence under paragraph (1), (2), or (3) is liable-

(a)
(b)

on summary conviction, to a fine of $50,000;

on conviction on indictment to a fine of $750,000 or to imprisonment for a term of two
years or to both.
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(5) In deciding whether a person has committed an offence under paragraph (1), (2) or (3), the court
must consider whether he followed any relevant guidance that was at the time -

(a) issued by the Bermuda Monetary Authority;
(b) approved by the Minister; and

(c) published in a manner approved by the Minister as appropriate in his opinion to bring the
guidance to the attention of persons likely to be affected by it.

(6) A person is not guilty of an offence under this regulation if he took all reasonable steps and
exercised all due diligence to avoid committing the offence.

(7) Where a person is convicted of an offence under this regulation, he shall not also be liable to a
civil fine imposed by or under any statutory provision in relation to the same matter.

[Regulation 32 inserted by BR 2/2010 req. 2 effective 13 January 2010]
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SCHEDULE (REGULATION 10(7))

SIMPLIFIED DUE DILIGENCE AND POLITICALLY EXPOSED PERSONS

Simplified due diligence

For the purposes of regulation 10(7), the conditions are-

(@)
(b)

(c)

the product has a written contractual base;

any related transaction is carried out through an account of the customer with a banking
institution which is subject to these Regulations or a banking institution situated in a
country or territory other than Bermuda which imposes requirements equivalent to those
laid down in these Regulations;

the product or related transaction is not anonymous and its nature is such that it allows
for the timely application of customer due diligence measures where there is a suspicion
of money laundering or terrorist financing;

the product is within the following maximum threshold-

(i) in the case of insurance policies or savings products of a similar nature, the annual
premium is no more than $1,000 or there is a single premium of no more than $
2,500;

(i) in the case of products which are related to the financing of physical assets where

the legal and beneficial title of the assets is not transferred to the customer until
the termination of the contractual relationship (whether the transaction is carried
out in a single operation or in several operations which appear to be linked), the
annual payments do not exceed $15,000;

(iii) in all other cases, the maximum threshold is $15,000.

the benefits of the product or related transaction cannot be realised for the benefit of third
parties, except in the case of death, disablement, survival to a predetermined advanced
age, or similar events;

in the case of products or related transactions allowing for the investment of funds in
financial assets or digital assets’#® or claims, including insurance or other kinds of
contingent claims-

(i the benefits of the product or related transaction are only realisable in the long
term;

(i) the product or related transaction cannot be used as collateral; and

(iii) during the contractual relationship, no accelerated payments are made, surrender
clauses used or early termination takes place.

Politically exposed persons

For the purposes of regulation 11(6)-

(@)

individuals who are or have been entrusted with prominent public functions include the
following-

(i) heads of state, heads of government, ministers and deputy or assistant ministers;

(i) members of parliaments;
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members of supreme courts, of constitutional courts or of other high-level judicial
bodies whose decisions are not generally subject to further appeal, except in
exceptional circumstances;

members of courts of auditors or of the boards of central banks;

ambassadors, chargés d'affaires and high-ranking officers in the armed forces;
and

members of the administrative, management or supervisory bodies of State-owned
enterprises;

the categories set out in sub-paragraphs (i) to (vi) of paragraph (a) do not include middle-
ranking or more junior officials;

the categories set out in sub-paragraphs (i) to (v) of paragraph (a) include, where
applicable, positions at domestic and international level;

immediate family members include the following-

(i)

(ii)
(iif)
(iv)

a spouse;
a partner;
children and their spouses or partners; and

parents;

persons known to be close associates include the following-

(i)

(ii)

any individual who is known to have joint beneficial ownership of a legal entity or
legal arrangement, or any other close business relations, with a person referred to
in regulation11(6)(a); and

any individual who has sole beneficial ownership of a legal entity or legal
arrangement which is known to have been set up for the benefit of a person
referred to in regulation 11(6)(a).

(2) In paragraph (1) (d), “partner” means a person who is considered by his national law as

equivalent.

(3) For the purposes of regulation 11(6A)— 7%

(@)

individuals who are or have been entrusted with prominent public functions include the
following—

the Governor, Premier, Ministers and Junior Ministers;

Members of the Legislature;

Permanent Secretaries;

Judges of the Supreme Court and Court of Appeal and Magistrates;

members of the Board or senior management of the Bermuda Monetary Authority
and the Bermuda Regulatory Authority;

commissioned officers in the Royal Bermuda Regiment and senior officers above
the rank of Sergeant (which includes the Commissioner of Police) of the Bermuda
Police Service; and

members of the Board of Directors and the Chief Executive Officer (by whatever
name called) of the Bermuda Government owned or controlled enterprises or
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authorities, including but not limited to— West End Development Corporation;
Bermuda Land Development Corporation; Bermuda Development Agency;
Bermuda Tourism Authority; Bermuda Deposit Insurance Corporation; Bermuda
Gaming Commission;”%’

the categories set out in subparagraphs (i) to (vi) of paragraph (a) do not include middle-
ranking or more junior officials;

the categories set out in subparagraphs (i) to (v) of paragraph (a) include, where
applicable, positions at domestic and international levels;

immediate family members include the following—

(i) a spouse;

(i) children and their spouses; and

(iii) parents;

persons known to be close associates include the following—

(i) any individual who is known to have joint beneficial ownership of a legal entity or
legal arrangement, or any other close business relations, with a person referred to
in regulation 11(6A)(a); and

(i) any individual who has sole beneficial ownership of a legal entity or legal
arrangement which is known to have been set up for the benefit of a person
referred to in regulation 11(6A)(a).

[Schedule paragraph 2(3) inserted by 2015:53 s. 51 effective 1 January 2016; schedule paragraph 1(f)
amended by 2022:2 s. 3 effective 27 February 2022]

Made this 24th day of November, 2008

Minister of Justice

[Amended by:
2008:49
BR 2/2010
2012:35
BR 16/2013
2013:30
2014:8

BR 61/2014
2015:35
2015:53
2016:36
2016:45
2016:51
2017:10
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2017:28
2017:35
2018:5
2018:50
2018:51
2018:49]
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BERMUDA

PROCEEDS OF CRIME (ANTI-MONEY LAUNDERING AND
ANTI-TERRORIST FINANCING SUPERVISION AND
ENFORCEMENT) ACT 2008

2008:49
[Date of Assent: 23 December 2008]
[Operative Date: 1 January 2009]

WHEREAS it is expedient to make provision for the purpose of requiring supervisory authorities to monitor
certain persons and take measures to secure compliance by such persons with regulations made under
the Proceeds of Crime Act 1997 and the Anti-Terrorism (Financial and Other Measures) Act 2004; to
provide powers for the Bermuda Monetary Authority to discharge effectively its functions as supervisory
authority for certain financial institutions, including power to impose civil penalties; to establish an appeal
tribunal; to correct errors in the Anti-Terrorism (Financial and Other Measures) Act 2004 and the
Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing) Regulations 2008, and for
connected matters:

Be it enacted by The Queen's Most Excellent Majesty, by and with the advice and consent of the Senate
and the House of Assembly of Bermuda, and by the authority of the same, as follows:

PART I- PRELIMINARY

1. Short title

This Act may be cited as the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing
Supervision and Enforcement) Act 2008752,

[Section 1 amended by 2010 : 50 s. 2 effective 25 August 2010]
2. Interpretation

(1) In this Act, unless the context otherwise requires,-

“AML/ATF regulated financial institution” has the meaning given in section 42A(1) of the Proceeds
Of Crime ACt 1997;753 754 755 756 757 758 759 760 761

"AML/ATF Regulations" means the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist
Financing) Regulations 2008, and any subsequent regulations made under section 49(3)
of the Proceeds of Crime Act 1997 or section 12A of the Anti-Terrorism (Financial and
other Measures) Act 2004;

"appeal tribunal" means the tribunal established under section 25;
“Bermuda Gaming Commission ” has the meaning given in section 6 of the Gaming Act 2014762763

"BMA" means the Bermuda Monetary Authority established under the Bermuda Monetary
Authority Act 1969;

“casino” has the meaning given in section 2 of the Gaming Act 2014764765

“casino operator” has the meaning given in section 2 of the Gaming Act 2014;766767
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“competent authority” means the BMA, 768 the Registrar, the Bermuda Gaming Commission or the
Superintendent of Real Estate; 769 770 771 772773

“dealers in high value goods” means jewellery dealers; car, boat and motorcycle dealers; precious
metal and stone dealers; antique dealers and auctioneers.”’*

"designated professional body" means a professional body designated by the Minister under
section 4;

“direction” means a direction issued by the Minister by order under section 49A of the Proceeds
of Crime Act 1997 or section 12B of the Anti-Terrorism (Financial and Other Measures)
Act 2004;77°

‘FIA” means the Financial Intelligence Agency established by section 3 of the Financial
Intelligence Agency Act 2007;776

“financial group” has the meaning given in section 42A(1) of the Proceeds of Crime Act 1997;777
“firm” means a professional company, association or partnership of—

(a) barristers in independent practice and the employees, servants and agents of such
company, association or partnership of barristers, including a barrister in
independent practice operating as a sole proprietor and his employees, servants
and agents; or

(b) accountants in independent practice who are members of the 7’Chartered
Professional Accountants of Bermuda and the employees, servants and agents of
such company, association or partnership of accountants, including an accountant
in independent practice who is a member of the 77°Chartered Professional
Accountants of Bermuda operating as a sole proprietor and his employees,
servants and agents;’8°

“‘insurer” means a person, other than an insurer referred to in paragraph (c) of the definition
“‘“AML/ATF regulated financial institution”, that is carrying on insurance business in
Bermuda, as defined in section 1 of the Insurance Act 1978;78"

“international sanctions” has the meaning given in section 5(1B); 782

“license condition” means the condition attached to a license issued by the Minister under section
49| of the Proceeds of Crime Act 1997 or section 12K of the Anti-Terrorism (Financial and
Other Measures) Act 2004;783

"licensed or registered AML/ATF regulated financial institution" means an AML/ ATF regulated
financial institution that is for the time being licensed or registered under any of the
regulatory Acts;’84 785

"Minister" means the minister responsible for justice;

"non-licensed AML/ATF regulated financial institution” means an AML/ATF regulated financial
institution which is not a licensed AML/ATF regulated financial institution; 86

"officer", except in sections 16(9) and 19(3), means —

(a) a duly authorised officer of a competent authority, and includes a member of its
staff and an agent of a competent authority; or

(b) the supervisor or other member of the staff of a designated professional body;”8"
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"professional body" means any body which regulates any trade, profession, business or
description of employment or which carries out the duties in section 5 in relation to that
trade, profession, business or description of employment; 788

“real estate agent” means a person licensed under the Real Estate Brokers’ Licensing Act 2017
as an agent; 789790

“real estate broker” means a person licensed under the Real Estate Brokers’ Licensing Act 2017
as a broker; 7!

“‘Registrar’” means the Registrar of Companies appointed under section 3 of the Companies Act
1981; 792

“regulated non-financial business or profession” means a non-financial business or profession
specified in Schedule 2;7%3

“regulated professional firm” means a firm that, by way of business, provides legal or accountancy
services to other persons when participating in financial or real property transactions
concerning specified activities, and for the purposes of this definition, a firm participates
in a transaction by assisting in the planning or execution of the transaction or otherwise
acting for or on behalf of a client in the transaction;”®*

"regulatory Acts" means-

(a)

Insurance Act 1978;

Credit Unions Act 201079;

Banks and Deposit Companies Act 1999;

Trusts (Regulation of Trust Business) Act 2001;
Investment Business Act 2003;

Investment Funds Act 2006;7%

Money Service Business Act 20167°7; and’®8
Corporate Service Provider Business Act 2012;7%°
Digital Asset Business Act 2018;8% 801

Fund Administration Provider Business Act 2019;802

"relevant person" means a person to whom the AML/ATF Regulations or a direction or license
condition applies;8%

“specified activities” means activities specified in section 49(5) of the Proceeds of Crime Act
1997 .804

“Superintendent of Real Estate” shall have the same meaning as in section 1 of the Real Estate
Brokers’ Licensing Act 2017; 805806

"supervisory authority" in relation to any relevant person, means the supervisory authority
specified for such a person by section 3.

“terrorist financing” means an offence under section 5, 6, 7 or 8 of the Anti-Terrorism (Financial
and Other Measures) Act 2004;8%7

(2) The Minister may, after consulting the National Anti-Money Laundering Committee, by order
amend the definitions of AML/ATF regulated financial institution and financial group®°8.
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[Section 2 subsection (1) amended by 2009:50 s. 10 effective 15 January 2010; subsection (1) amended
by 2010:50 s. 3 effective 25 August 2010; subsection (1) amended by 2010:43 s. 47 effective 1 January
2011, subsection (1) definitions “AML/ATF regulated financial institution” and “regulatory Acts” amended
by 2012:35 s. 67 effective 1 January 2013; subsection (1) amended by 2014:8 s. 16 effective 11 April
2014; subsection (1) definitions "Bermuda Gaming Commission"8%, "casino" and "casino operator”
inserted and "competent authority” amended by 2015:35 s. 18 effective 6 November 2015; subsection
(1) "competent authority” amended and "dealers in high value goods", "real estate agent" and
"Superintendent of Real Estate" inserted by 2016:45 s. 9 effective 5 August 2016; subsection (1) "AML/
ATF regulated financial institution" and "regulatory Acts" amended by 2016:36 s. 71 effective 31 January
2017; subsection (1) "terrorist financing" inserted and "AML/ATF regulated financial institution" amended
by 2017:10 s. 4 effective 24 March 2017; subsection (1) "real estate agent” and "Superintendent of Real
Estate" amended and "real estate broker" inserted by 2017:28 s. 55 & Sch. 3 effective 2 October 2017;
subsection (1) definition "AML/ATF regulated financial institution"” amended by 2018:5 s. 11 effective 21
March 2018; subsection (1) definition "regulatory Acts" amended, and "international sanctions" inserted
by 2018:48 s. 2 effective 10 August 2018; subsection (1) definition "financial group"” inserted, and
subsection (2) amended by 2018:51 s. 3 effective 10 August 2018; subsection (1) definition "AML/ATF
requlated financial institution” deleted and substituted by 2018:49 s. 3 effective 7 September 2018;
“requlatory Acts” inserted subsection 2(1)(j) by 2019:32 Sch. 2 effective 31 December 2019; amended
by 2020:36 Sch. effective 1 November 2020]

PART 2 - SUPERVISION

3. Supervisory authorities

(1) The following bodies are supervisory authorities for the purposes of this Act-

(a) the BMA for AML/ATF regulated financial institutions, financial groups®'® and insurers®!!
that carry on business in or from Bermuda;

(aa) the Superintendent of Real Estate for real estate brokers and real estate agents; 812 813
(b) a designated professional body for the relevant persons regulated by it;8'4 815
(c) the Registrar for dealers in high value goods;8'6 817 818

(d) the Bermuda Gaming Commission for casino operators. 819820

(2) Where there is more than one supervisory authority for a regulated person, financial group®"' or
entity, the supervisory authorities may agree that one of them will act as the supervisory authority for that
person or entity.8??

(3) Where an agreement has been made under subsection (2), the authority which has agreed to act
as the supervisory authority must notify the regulated person, financial group®?? or entity or publish the
agreement in such manner as it considers appropriate.8

4) Where no agreement has been made under subsection (2), the supervisory authorities for a
regulated person, financial groups®2® or entity must cooperate in the performance of their functions under
the Act.826

(5) Where individual persons or entities within a group structure are subject to supervision under this
Act by different supervisory authorities, the supervisory authorities may cooperate with each other in the
performance of their functions under the Act and shall at least consider any directives or
recommendations of other authorities, made in relation to other persons or entities in the group, in
carrying out their supervisory responsibilities.?7
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(6) Notwithstanding subsection (5), supervisory authorities may cooperate and coordinate with each
other to achieve consistency in supervisory practice and to generally enhance the effectiveness of their
performance of their functions under this Act.828

[Section 3(a) amended by 2009:50 s. 11 effective 15 January 2010; Section 3 amended by 2010:50 s. 4
effective 25 August 2010; subsection (1) amended by 2015:35 s. 18 effective 6 November 2015; Section
3 subsection (1)(aa) inserted by 2016:45 s. 9A effective 5 August 2016, Section 3(a) amended by 2009:50
s. 11 effective 15 January 2010; Section 3 amended by 2010:50 s. 4 effective 25 August 2010; subsection
(1) amended by 2015:35 s. 18 effective 6 November 2015; subsection (1)(aa) inserted by 2016:45 s. 9A
effective 5 August 2016; subsection (1)(aa) amended by 2017:28 s. 55 & Sch. 3 effective 2 October 2017;
subsection (6) inserted by 2018:5 s. 4 effective 21 March 2018; Section 3 amended by 2018:51 s. 3
effective 10 August 2018; amended by 2020:36 Sch. effective 1 November 2020]

3A. Amendment of Schedule 28%°

The Minister may, by Order subject to the affirmative resolution procedure, amend Schedule 2 by—

(@) adding or deleting, in column 1 of the Schedule, a non-financial business or profession or
class of non-financial business or profession; and

(b) stating, in column 2 of the Schedule, whether the fit and proper test in section 11A must
be met in respect of the regulated non-financial business or profession or class of non-
financial business or profession designated in column 1.

[Section 3A inserted by 2010 : 50 s. 5 effective 25 August 2010]
4. Designated professional bodies

(1) The Minister may by order designate a professional body as a supervisory authority for the
purposes of section 3(1)(b).8%°

(2) The Minister must not designate a professional body unless satisfied that it is able to discharge
effectively the duties specified under section 5.

[Section 4 amended by 2010 : 50 s. 6 effective 25 August 2010]

5. Duties of supervisory authorities

(1) A supervisory authority must effectively monitor, on a risk-sensitive basis, 8’ the relevant persons
and financial groups®3? for whom it is the supervisory authority and take necessary measures for the
purpose of securing compliance by such persons with the AML/ATF Regulations®33, directions or license
conditions834.

(1A) A supervisory authority must effectively monitor, on a risk-sensitive basis, 83 the relevant persons
and financial groups®3 for whom it is the supervisory authority, and take effective measures for the
purpose of securing their compliance with their international sanctions obligations. 837

(1B)  In this section—838

“international sanctions” means those sanctions imposed by every Order (made by the Privy
Council as a United Kingdom Order in Council) that is—

(a) listed in Schedule 1 to the International Sanctions Regulations 2013, whether or
not it has been extended to Bermuda; or

(b) extended to Bermuda, enabling effect to be given to any international obligation of
the United Kingdom relating to economic or other sanctions imposed on any
country, organisation, person or group of persons,

and any amendments made from time to time to such Order.
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(2) A supervisory authority must issue from time to time guidance as to compliance with-
(a) the AML/ATF Regulations;
(b) Part V of the Proceeds of Crime Act 1997;

(c) paragraph 1 of Schedule 1 to the Anti-Terrorism (Financial and Other Measures) Act 2004;
839

(d) directions; and?840 841 842
(e) international sanctions, 843

and a supervisory authority must update the guidance to take account of any amendments to the
AML/ATF Regulations and other relevant legislation, as well as developments in best practice in
compliance matters. 844

(3) A supervisory authority must, as soon as practicable after the end of each of its financial years,-
(a) make a report on its activities under this Act in that year to the Minister; and
(b) publish the report in such manner as it thinks appropriate.

(4) A supervisory authority which, in the course of carrying out any of its functions, knows, suspects
or has reasonable grounds to suspect® that a person is engaging, or has engaged, in money laundering
or terrorist financing must as soon as practicable inform the Financial Intelligence Agency.

(5) A disclosure made under subsection (4) is not to be taken to breach any restriction, however
imposed, on the disclosure of information.

[Section 5 subsection (1) amended by 2009:50 s. 12 effective 15 January 2010; Section 5 subsection (2)
amended by 2009:50 s. 12 effective 15 January 2010; subsection (4) amended by 2017:10 s. 4 effective
24 March 2017; Section 5 subsections (1A) and (1B) inserted by 2018:5 s. 4 effective 21 March 2018;
Section 5 amended by 2018:48 s. 3 effective 10 August 2018; Section 5 amended by 2018:51 s. 3
effective 10 August 2018]

PART 3 - SUPERVISION BY COMPETENT AUTHORITIES?4
CHAPTER 1 - FUNCTIONS OF COMPETENT AUTHORITIES

6. Functions of BMA

(1) The BMA has the functions conferred on it by section 5 in relation to AML/ATF regulated financial
institutions, financial groups® and insurers84,

(2) For the avoidance of doubt, nothing in this Act precludes the BMA from exercising its supervisory
powers under the Bermuda Monetary Authority Act 1969 and the regulatory Acts®°® over AML/ATF
regulated financial institutions which are licensed under the regulatory Acts, and financial groups, 89 in
relation to a failure to comply with the AML/ATF Regulations or with a direction or license condition.’

[Section 6 amended by 2009:50 s. 13 effective 15 January 2010; subsection (2) amended by 2010:50 s.
9 effective 25 August 2010; Section 6 amended by 2018:51 s. 3 effective 10 August 2018]

6A.  Functions of Other Competent Authorities??2 853 854 855

(1) The Bermuda Gaming Commission has the functions conferred on it by section 5, and under the
Gaming Act 2014, in relation to casino operators. 8%

(2) The Registrar has the functions conferred on him by section 5 in relation to dealers in high value
goods.8%7
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(3) The Superintendent of Real Estate has the functions conferred upon him by section 5, in relation

to real estate brokers and real estate agents®%8, and under the Real Estate Brokers’ Licensing Act 2017.
859 860

[Section 6A inserted by 2010:50 s. 10 effective 25 August 2010; repealed and substituted by 2015:35 s.
18 effective 6 November 2015; head-note amended and subsection (3) inserted by 2016:45 s. 9A
effective 5 August 2016; subsection (3) amended by 2017:28 s. 55 & Sch. 3 effective 2 October 2017;
amended by 2020:36 Sch. effective 1 November 2020]

7. Statement of principles

(1) A competent authority must, as soon as practicable after the coming into force of this Act, publish
in such manner as it thinks fit a statement of principles in accordance with which it is acting or proposing
to act-

(a) in exercising its power to cancel the registration of a person under section 12;

(b) in exercising its powers in relation to persons or entities over which it has supervisory
duties under section 6 or 6A 81 862 o obtain information, to require the attendance of
persons and to require production of documents under sections 16 to 18;

(c) in exercising its powers-

(i) to impose penalties under section 20 or take other disciplinary measures set forth
in Chapter 4 of Part 383 against persons or entities over which it has supervisory
duties under section 6 or 6A8*; and

(i) to publish decisions to do so under section 21; and

(d) in applying any amounts paid to it by way of penalties under Chapter 4 in accordance with
the duty in section 24(3).

(1A)  The statement of principles published by a competent authority under subsection (1) in relation to

the exercise of the competent authority’s powers under that subsection shall apply to a financial group.
865

(2) If a competent authority makes a material change to the principles it must publish a statement of
the change or the revised statement of principles in the same manner as it published the statement under
subsection (1).

[Section 7 subsection (1) amended by 2009:50 s. 14 effective 15 January 2010; subsection (1) amended
by 2010:50 s. 8 effective 25 August 2010; Section 7 amended by 2010:50 s. 11 effective 25 August 2010;
Section 7 subsection (1)(c) amended by 2018:48 s. 4 effective 10 August 2018; Section 7 subsection
(1A) inserted by 2018:51 s. 3 effective 10 August 2018]

8. Duty to maintain register

(1) For the purpose of discharging its duties under section 5, a competent authority must establish
and maintain in such form as it may determine a register of the persons and entities over which it has
supervisory duties under section 6 or 6A, comprising—

(a) in the case of the BMA—
0] all licensed AML/ATF regulated financial institutions;
(i) all insurers;

(iii) all non-licensed AML/ATF regulated financial institutions which are currently
registered under Chapter 2; 866

(iv)  all financial groups; and®”
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(b) in the case of—868 869 870
(i) the Bermuda Gaming Commission, casino operators; 8"
(ia)  the Superintendent of Real Estate, real estate brokers, real estate agents®?; 873
(i) the Registrar, registered dealers in high value goods.®74

(2) A competent authority must, from time to time, publish the register in such manner as it considers
appropriate.

[Section 8 subsection (1) amended by 2009:50 s. 15 effective 15 January 2010; subsection (2) amended
by 2010:50 s. 8 effective 25 August 2010; subsection (1) amended by 2010:50 s. 12 effective 25 August
2010, subsection (1)(b) repealed and substituted by 2015:35 s. 18 effective 6 November 2015; subsection
(1)(b) amended by 2016:45 s. 9A effective 5 August 2016; subsection (1)(b)(ia) amended by 2017:28 s.
55 & Sch. 3 effective 2 October 2017; subsection (1)(a)(iv) inserted by 2018:51 s. 3 effective 10 August
2018; amended by 2020:36 Sch. effective 1 November 2020]

CHAPTER 2 - REGISTRATION OF NON-LICENSED AML/ATF REGULATED FINANCIAL
INSTITUTIONS AND REGULATED NON-FINANCIAL BUSINESSES OR PROFESSIONS?®"®

9. Requirement for Registration8”®

(1) No non-licensed AML/ATF regulated financial institution or regulated non-financial business or
profession shall carry on business unless the person or entity has applied to the competent authority that
has supervisory duties over it and has been included in the register.

(2) Notwithstanding subsection (1) a regulated non-financial business or profession may carry on
business without being registered as required by that subsection for a period of 6 months from the day
that it is added to Schedule 2 by an Order of the Minister issued under section 3A.

(3) Any dealer in high value goods registered under this section who accepts cash payments equal
to or in excess of BMD $7,500 must make a disclosure to the FIA.877

(4) A person who carries on business contrary to subsection (1) commits an offence and shall be
liable—?878

(a) on summary conviction, to a fine of $100,000 or imprisonment for two years or to both;
(b) on conviction on indictment, to a fine of $250,000 or imprisonment for five years or to both.

[Section 9 repealed and replaced by 2010:50 s. 14 effective 25 August 2010; subsection (3) inserted by
2016:45 s. 10 effective 5 August 2016; subsection (4) inserted by 2018:48 s. 5 effective 10 August 2018]

10. Application for registration

(1) An application to a competent authority for registration must be made in accordance with this
section.

(2) An application must be in such form and provide such information as the competent authority may
specify.

(3) The information which a competent authority may specify shall include-
(a) the applicant’s name and (if different) the name of the business;
(b) the applicant’s address;

(c) the nature of the business;
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(d) the name of the reporting officer8”® appointed for the purposes of the Proceeds of Crime
(Anti-Money Laundering and Anti-Terrorist Financing) Regulations 2008; and

(e) in the case of a person or entity designated in Schedule 2 as subject to the fit and proper
test or non licensed AML/ATF regulated financial institutions®, information as to whether
persons associated with the person or entity are fit and proper persons under section
11A.881

(4) At any time after receiving an application and before determining it, a competent authority may
require the applicant to provide, within 28 days beginning with the date of being requested to do so, such
further information as it reasonably considers necessary to enable it to determine the application.

(5) If at any time after the applicant has provided the competent authority with any information under
subsection (2) or (4)-

(a) there is a material change affecting any matter contained in that information; or
(b) it becomes apparent to that person that the information contains a significant inaccuracy,

it must provide the competent authority with details of the change or, as the case may be, a correction of
the inaccuracy within 28 days beginning with the date of the occurrence of the change (or the discovery
of the inaccuracy) or within such later time as may be agreed with the competent authority.

(6) The obligation in subsection (5) applies also to material changes or significant inaccuracies
affecting any matter contained in any supplementary information provided pursuant to that subsection.

(7) Any information to be provided to a competent authority under this section shall be in such form
or verified in such manner as it may specify.

[Section 10 amended by 2010:50 s. 8 effective 25 August 2010; subsection (3) amended by 2010:50 s.
15 effective 25 August 2010; subsection (3)(d) amended by 2015:53 s. 17 effective 1 January 2016;
subsection (3)(e) amended by 2018:48 s. 6 effective 10 August 2018]

11. Determination of application

(1) A competent authority®2 may refuse to register an applicant only if-
(a) any requirement of, or imposed under, section 10 has not been complied with;

(b) it appears to the competent authority®3? that any information provided pursuant to section
10 is false or misleading in a material particular;

(c) the applicant has failed to pay the application fee imposed under section 14; or

(d) in the case of an applicant designated in Schedule 2 as subject to the fit and proper test
that is a non-licensed AML/ATF regulated financial institution®*, a person associated with
the applicant is not a fit and proper person under section 11A.85

(2) A competent authority must, within three months beginning either with the date on which it
receives the application or, where applicable, with the date on which it receives any further information
required under section 10(4), give the applicant notice of-

(a) its decision to register the applicant; or

(b) the following matters-
(i) its decision not to register the applicant;
(i) its reasons for its decision; and

(i) the right to appeal to the appeal tribunal.

conyers.com | 168



PROCEEDS OF CRIME (ANTI-MONEY LAUNDERING AND ANTI-TERRORIST FINANCING SUPERVISION AND ENFORCEMENT) ACT
2008

(3) A competent authority must include the applicant in the register as soon as practicable after
notifying him of its decision to do so.

(4) A person or entity whose name is included in the register must not, solely by virtue of such
inclusion, represent to the public at large that it is authorised, licensed, registered or otherwise regulated
by a competent authority.

[Section 11 amended by 2010:50 s. 8 effective 25 August 2010, amended by 2010:50 s. 16 effective 25
August 2010; subsection (1)(d) amended by 2018:48 s. 7 effective 10 August 2018]

11A. _Fit and proper test 3¢

(1) The following persons associated with a regulated non-financial business or profession, that is
designated in Schedule 2 as subject to the fit and proper test or a non-licensed AML/ATF regulated
financial institution®7, must be fit and proper persons—

(a) a person who effectively directs or controls the business of the applicant, including a
director, controller or senior executive;

(aa) compliance officers designated in accordance with regulation 18A of the Proceeds of
Crime (Anti-Money Laundering and Anti-Terrorist Financing) Regulations 2008; and?®

(b) a person carrying out, in relation to the business or profession or financial institution®29,
the functions of a reporting officer described in regulation 17 of the Proceeds of Crime
(Anti-Money Laundering and Anti-Terrorist Financing) Regulations 2008.

(2) In determining whether a person is a fit and proper person to hold any particular position, regard
shall be had to his probity, to his competence and soundness of judgement for fulfilling the responsibilities
of that position, to the diligence with which he is fulfilling or likely to fulfil those responsibilities and to
whether the interests of the non-licensed AML/ATF regulated financial institution or8®® regulated non-
financial business or profession are, or are likely to be, in any way threatened by his holding that position.

(3) Without prejudice to the generality of the foregoing provisions, regard may be had to the previous
conduct and activities in business or financial matters of the person in question and, in particular, to any
evidence that he has—

(a) committed an offence involving fraud or other dishonesty or violence;

(b) contravened any provision made by or under any enactment appearing to the competent
authority®®' to be designed for protecting members of the public against financial loss due
to—

(i) dishonesty, incompetence or malpractice by persons concerned in the provision of
services by the non-financial business or profession or the management of
companies; or

(i) the conduct of discharged or undischarged bankrupts;

(c) engaged in any business practices appearing to the competent authority®®? to be deceitful
or oppressive or otherwise improper (whether lawful or not) or which otherwise reflect
discredit on his method of conducting business; and

(d) engaged in or has been associated with any other business practices or otherwise
conducted himself in such a way as to cast doubt on his competence and soundness of
judgement.

[Section 11A inserted by 2010:50 s. 17 effective 25 August 2010, Section 11A amended by 2018:5 s. 4
effective 21 March 2018; Section 11A amended by 2018:48 s. 8 effective 10 August 2018]
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11B. Meaning of “director”, “controller’” and “senior executive”??

(1) In section 11A, "director", "controller" and "senior executive" shall be construed in accordance
with the provisions of this section.

(2) "Director" in relation to a non-licensed AML/ATF regulated financial institution or a®* regulated
non-financial business or profession, includes any person who occupies the position of director, by
whatever name called.

(3) "Controller" in relation to a non-licensed AML/ATF regulated financial institution or a8 regulated
non-financial business or profession, means—

(a) in the case of a non-licensed AML/ATF regulated financial institution or a8% regulated non-
financial business or profession which is a company, a managing director of the company,
or of its parent entity;

(b) in the case of a non-licensed AML/ATF regulated financial institution or a®%’ regulated non-
financial business or profession which is a firm—
(i) if a partnership, the managing partner; or
(i) if an unincorporated association, a member of the firm;

(c) in the case of a non-licensed AML/ATF regulated financial institution or a8% regulated non-

financial business or profession which is neither a company nor a firm, a sole proprietor;

(d) a chief executive of the non-licensed AML/ATF regulated financial institution or8%
regulated non-financial business or profession or of its parent entity; and

(e) a person who—

(i) holds ten percent or more of the shares in the non-licensed AML/ATF regulated
financial institution or®® regulated non-financial business or profession which is a
company, or in its parent entity;

(i) is entitled to exercise or control the exercise of ten percent or more of the voting
power in the non-licensed AML/ATF regulated financial institution or®' regulated
non-financial business or profession or in the parent entity; or

(iii) is able to exercise a significant influence over the management of the non-licensed
AML/ATF regulated financial institution or®?regulated non-financial business or
profession or the parent entity by virtue of the voting power in the regulated
non-financial business or profession or the parent entity; and

) a person in accordance with whose directions or instructions the following persons are
accustomed to act—

(i) the directors of the non-licensed AML/ATF regulated financial institution or%3
regulated non-financial business or profession;

(i) the directors of the parent entity of the non-licensed AML/ATF regulated financial
institution or®®* regulated non-financial business or profession; and

(iii) persons who are controllers by virtue of paragraph (e).

4) "Senior executive", in relation to a non-licensed AML/ATF regulated financial institution or a%%
regulated non-financial business or profession, means a person who, under the immediate authority of a
director or chief executive of the non-licensed AML/ATF regulated financial institution or®% regulated non-
financial business or profession—

(a) exercises managerial functions; or

conyers.com | 170



PROCEEDS OF CRIME (ANTI-MONEY LAUNDERING AND ANTI-TERRORIST FINANCING SUPERVISION AND ENFORCEMENT) ACT
2008

(b) is responsible for maintaining accounts or other records of the non-licensed AML/ATF
regulated financial institution or®®” regulated non-financial business or profession.

[Section 11B inserted by 2010:50 s. 17 effective 25 August 2010; Section 11B amended by 2018:48 s. 9
effective 10 August 2018]

12. Cancellation of registration

A competent authority may cancel the registration of a non-licensed AML/ATF regulated financial
institution or regulated non-financial business or profession registered by the authority under section 11908
if-
(a) at any time after registration, it appears to the competent authority that it would have had
grounds to refuse registration under section 11(1)(b) or (d)°°;

(b) the person or entity®'? is in breach of a material provision of the AML/ATF regulations,
directions or licence conditions®'";

(c) the person or entity®'? has failed to comply with any obligation imposed by or under this
Act; or

(d) the competent authority®'® is satisfied that the person or entity has ceased to carry on
business.

[Section 12 amended by 2010:50 s. 18 effective 25 August 2010; amended by 2018:48 s. 10 effective 10
August 2018]

13. Procedure for cancelling registration

(1) Subject to subsection (4), where a competent authority proposes to cancel the registration of a
non-licensed AML/ATF regulated financial institution or regulated non-financial business or profession®'#
it must give notice to the registered person or entity®'® (a "warning notice") indicating-

(a) the proposed date from which the cancellation is to take effect;
(b) the reasons for its decision; and

(c) the right to make representations within a specified period (which must not be less than
28 days).

(2) After considering any representations made by the registered person or entity, a competent
authority must decide within three months of the end of the period specified in subsection (1)(c) whether
to cancel the registered person’s or entity’s%'6 registration.

(3) The competent authority must give the registered person or entity®'” notice (a "decision notice")-
(@) of the decision not to cancel its registration; or
(b) of the following matters-
(i) the decision to cancel its registration;
(i) the reasons for that decision; and
(iii) the right to appeal to the appeal tribunal.

(4) Subsections (1) to (3) and section 15 do not apply if the cancellation is under section 12(d) and
either-

(a) the registered person or entity confirms, in such manner as the competent authority®'8
may determine, that it-

(i) has ceased to carry on business; and
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(i) has no objection to the cancellation; or

(b) the registered person or entity®'® is a company which has been struck off the register of
companies by the Registrar of Companies under section 261 of the Companies Act 1981
(Registrar may strike defunct company off register).

[Section 13 amended by 2010:50 s. 8 effective 25 August 2010, amended by 2010:50 s. 19 effective 25
August 2010]

13A. _Power to issue directives - Repealed®2°%2!

[REPEALED by 2018:48 s. 11]

[Section 13A repealed by 2018:48 s. 11 effective 10 August 2018]
14. Fees

(1) An application for registration under section 10 must be accompanied by the application fee.

(2) An applicant for registration must pay to the competent authority to which it applies®?? an annual
fee-

(a) on registration; and
(b) on or before 31 March®?® in every year following the year of registration.

(2A) Where aregistered person fails to pay the annual prescribed fee, as provided in subsection (4)(a),
it shall pay in addition to such fee a late penalty fee of an amount equal to ten per cent of the fee due for
every month or part thereof during which the fee remains unpaid.®*

(3)  [REPEALED by 2011:48 s. 3]925
4) The application fee and annual fee shall be— 926

(@) in relation to non-licensed AML/ATF regulated financial institutions, of such amounts as
may be prescribed under section 20B of, and the Fourth Schedule to, the Bermuda
Monetary Authority Act 1969; and

(b) in relation to dealers in high value goods, of such amounts as may be prescribed pursuant
to section 6 of the Registrar of Companies (Supervision and Regulation) Act 2020.%%7

(5) A competent authority may recover any fee payable under this Act as a debt owing to it in any
court of competent jurisdiction.

[Section 14 subsection (5) amended by 2010:50 s. 8 effective 25 August 2010; Section 14 amended by
2010:50 s. 21 effective 25 August 2010; Section 14 amended by 2011:48 s. 3 effective 31 December
2011; Section 14 subsection (2A) inserted by 2018:48 s. 12 effective 10 August 2018; amended by
2020:36 Sch. effective 1 November 2020]

15. Appeals: registration

(1) A person or entity®?® may appeal a decision by a competent authority-
(a) not to register an applicant in the register maintained under section 8;

(b) to cancel the registration of a non-licensed AML/ATF regulated financial institution or
regulated non-financial business or profession®® under section 12.

(2) An appeal from a decision by a competent authority shall lie to the appeal tribunal.

(3) A decision to cancel the registration of a non-licensed AML/ATF regulated financial institution or
regulated non-financial business or profession shall not have effect—
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(@) until the end of the period within which the appeal can be brought; and
(b) if such an appeal is brought, until it is determined or withdrawn.

[Section 15 amended by 2010:50 s. 8 effective 25 August 2010, amended by 2010:50 s. 22 effective 25
August 2010]

CHAPTER 3 - POWERS OF COMPETENT AUTHORITIES®®

16. Power to require information and documents

(1) An officer of a competent authority may, by notice in writing to a person, financial group, or
entity®3! over which the competent authority has supervisory duties under section 6 or 6A or to a person
connected with that person, financial group, or entity®3?, require the person, financial group, or entity®33
or connected person, as the case may be®4—

(a) to provide such information as may be specified in the notice;
(b) to produce such recorded information as may be so specified; or
(c) to attend before an officer at a time and place specified in the notice and answer questions.

(2) For the purposes of subsection (1), a person is connected with a person, financial group, or
entity®3% 936 937 if he is, or has at any time been, in relation to the person, financial group, or entity,®38 939
a person specified in subsection (9).

(3) An officer may exercise powers under this section only if the information sought to be obtained
as a result is reasonably required in connection with the exercise by the competent authority of its
functions under this Act.

(4) Where an officer requires information to be provided or produced pursuant to subsection (1)(a) or
(b)-

(a) the notice must set out the reasons why the officer requires the information to be provided
or produced; and

(b) such information must be provided or produced-
(i) before the end of such reasonable period as may be specified in the notice; and
(i) at such place as may be so specified.

(5) In relation to information recorded otherwise than in legible form, the power to require production
of it includes a power to require the production of a copy of it in legible form or in a form from which it can
readily be produced in visible and legible form.

(6) The production of a document does not affect any lien which a person has on the document.

(7) A person, financial group, or entity®° 91 shall not be required under this section to provide or
produce information or to answer questions which the person, financial group, or entity®? %3 would be
entitled to refuse to provide, produce or answer on grounds of legal professional privilege in proceedings
in the Supreme Court, except that an attorney may be required to provide the name and address of his
client.

(8) Section 41E of the Proceeds of Crime Act 1997 (statements made in response to customer
information orders may not be used in criminal proceedings except in certain circumstances) applies with
appropriate modifications to statements made by a person, financial group, or entity%* in compliance with
a requirement imposed on him under subsection (1) (c) as it applies to statements made by a relevant
institution in response to a customer information order.
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(9) For the purposes of subsection (2), the following are connected persons-
(a) if the person 945 %46 js a body corporate, a person who is-

(i) an officer or manager of the body corporate or of a holding company of the body
corporate;

(i) an employee of the body corporate;
(iii) an agent of the body corporate or of a holding company of the body corporate;

(b) if the entity®4” is a partnership, a person who is a member, manager, employee or agent
of the partnership;

(c) if the entity®*® is an unincorporated association of persons which is not a partnership, a
person who is an officer, manager, employee or agent of the unincorporated association.

(d) if the person®#? is an individual, a person who is an employee or agent of that individual.
(10)  In subsection (9)-
"holding company" has the meaning given in section 86 of the Companies Act 1981;

"officer" includes a director, secretary or senior executive of the body corporate partnership 2 or
unincorporated body, regardless of job title.

[Section 16 amended by 2009:50 s. 16 effective 15 January 2010; amended by 2010:50 s. 8 effective 25
August 2010; amended by 2010:50 s. 24 effective 25 August 2010, amended by 2018:51 s. 3 effective
10 August 2018]

17. Site visits

(1) Subsection (2) applies where an officer has reasonable cause to believe that any premises is
being used in connection with the business of a person, financial group, or entity®®" that is supervised
under section 6 or 6A by the competent authority by which that officer is employed.%?2.

(2) The officer may at any reasonable time, on producing evidence of his authority,-
(a) enter the premises;
(b) inspect the premises;
(c) observe the carrying on of business;
(

d) inspect any recorded information found on the premises and take copies of, or make
extracts from, any such information;

(e) require any person on the premises to provide an explanation of any recorded information
or to state where it may be found.

(3) An officer may exercise powers under this section only if the information sought to be obtained
as a result is reasonably required in connection with the exercise by the competent authority of its
functions under this Act.

[Section 17 subsection (1) amended by 2009:50 s. 17 effective 15 January 2010; subsection (3) amended
by 2010:50 s. 8 effective 25 August 2010; subsection (1) amended by 2010:50 s. 25 effective 25 August
2010; Section 17 amended by 2018:51 s. 3 effective 10 August 2018]

18. Entry to premises under warrant

(1) A magistrate may issue a warrant under this subsection if satisfied on information on oath given
by an officer that there are reasonable grounds for believing that condition A, B or C is satisfied.
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(2) Condition A is-

(a) that there is on the premises specified in the warrant recorded information in relation to
which a requirement could be imposed under section 16(1) (b); and

(b) that if such a requirement were to be imposed -
(i) it would not be complied with; or

(i) the recorded information to which it relates would be removed, tampered with or
destroyed.

(3) Condition B is-

(a) that a person on whom a requirement has been imposed under section 16(1)(b) has failed
to comply with it (whether wholly or in part); and

(b) that there is on the premises specified in the warrant recorded information which has been
required to be produced.

(4) Condition C is-
(a) that an officer has been obstructed in the exercise of a power under section 17(2); and

(b) that there is on the premises specified in the warrant recorded information which could be
inspected under section 17(2)(d).

(5) A magistrate may issue a warrant under this subsection if satisfied on information on oath given
by an officer that there are reasonable grounds for suspecting that-

(a) an offence under this Act has been, is being, or is about to be, committed by a person,
financial group, or entity®® that is supervised under section 6 or 6A by the competent
authority by which the officer is employed®* 95; and

(b) there is on the premises specified in the warrant recorded information relevant to whether
that offence has been, is being, or is about to be, committed.

(6) A warrant issued under subsection (1) or (5) shall authorise any police officer not below the rank
of inspector together with one or more officers of the competent authority and such other persons as the
circumstances may require-

(a) to enter the premises specified in the warrant;

(b) to search the premises and take possession of any recorded information or anything
appearing to be recorded information specified in the warrant or to take, in relation to any
such recorded information, any other steps which may appear to be necessary for
preserving it or preventing interference with it;

(c) to take copies of, or extracts from, any recorded information specified in the warrant;

(d) to require any person on the premises to provide an explanation of any recorded
information appearing to be of the kind specified in the warrant or to state where it may be
found;

(e) to use such force as may reasonably be necessary.

[Section 18 subsection (5)(a) amended by 2009:50 s. 18 effective 15 January 2010; subsection (6)
amended by 2010:50 s. 8 effective 25 August 2010; subsection (5)(a) amended by 2010:50 s. 26 effective
25 August 2010; Section 18 amended by 2018:51 s. 3 effective 10 August 2018]
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18A. Part 3 Powers?56957

The powers provided in Part 3, Chapter 3 may be exercised by the competent authority to enable it to
establish whether a regulated non-financial business or profession, specified in Schedule 2, is carrying
on business contrary to section 9.

[Section 18A inserted by 2016:45 s. 11 effective 5 August 2016; Section 18A repealed and replaced by
2017:35 s. 5 effective 3 November 2017]

19. Failure to comply with information requirement

(1) If, on an application made by a competent authority it appears to the Supreme Court that a person,
financial group, or entity®® 99 (the "information defaulter") has failed to do something that the person,
financial group, or entity%®? %' was required to do under section 16(1), the Court may make an order
under this section.

(2) An order under this section may require the information defaulter-
(a) to do the thing that he failed to do within such period as may be specified in the order;

(b) otherwise to take such steps to remedy the consequences of the failure as may be so
specified.

(3) If the information defaulter is a body corporate, a partnership or an unincorporated body of
persons which is not a partnership, the order may require any officer of the body corporate, partnership
or unincorporated body, who is (wholly or partly) responsible for the failure to meet such costs of the
application as are specified in the order.

(4) In subsection (3), "officer" includes a director, secretary or senior executive of the body corporate,
partnership or unincorporated body, regardless of job title.

[Section 19 subsection (1) amended by 2010:50 s. 8 effective 25 August 2010; subsection (1) amended
by 2010:50 s. 27 effective 25 August 2010; Section 19 amended by 2018:51 s. 3 effective 10 August
2018]

CHAPTER 4 - DISCIPLINARY MEASURES%¢2

20.  Power to impose civil penalties? 964 965

(1) A competent authority may impose a penalty—

(a) on an AML/ATF regulated financial institution, financial group, °¢ a real estate broker, real
estate agent®7 %8 or a regulated non-financial business or profession supervised by the
authority®° 70 which fails to comply with any requirement of the AML/ATF Regulations
specified in subsection (3); 97"

(b) on an AML/ATF regulated financial institution, financial group®? or insurer, a real estate
broker, real estate agent®3 974 or%5 a regulated non-financial business or profession
supervised by the authority®’®, which fails to comply with a direction, directive or license
condition; or977 978 979

(c) on an AML/ATF regulated financial institution, financial group or insurer, a real estate
broker, real estate agent or a regulated non-financial business or profession supervised
by the authority, which fails to comply with its international sanctions obligations. %8

(1A)  The maximum amount of the civil penalty that may be imposed under subsection (1) is—

(a) in the case of a person or entity supervised by the BMA, such amount not exceeding
$10,000,000%" as the BMA considers appropriate; %82
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in the case of a person or entity supervised by the Registrar, such amount not exceeding
$250,000 as the Registrar considers appropriate; and®83 %4

in the case of a person or entity supervised by the Superintendent of Real Estate, such
amount not exceeding $250,000 as the Superintendent of Real Estate considers
appropriate. %5

(2) For the purposes of subsection (1A), "appropriate" means effective, proportionate and dissuasive.

(3) The following provisions of the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist
Financing) Regulations 2008 are specified for the purposes of subsection (1)-

(a)

in relation to AML/ ATF regulated financial institutions and financial groups%¢ —
regulation 6(1), (2) and (3) (customer due diligence measures);

regulation 7(1) and (3) (ongoing monitoring);

regulation 8(2) (timing of verification);

regulation 9(1) (a), (b) and (c) (requirement to cease transactions etc);
regulation 11(1) (enhanced customer due diligence);

regulation 12(1) and (2) (branches and subsidiaries);

regulation 13(1), (2), (3) and (4) (shell banks, anonymous accounts etc);
regulation 15(1), (4), (5), (6) and (7) (record-keeping);
), (3) and (4) (systems);
)

)

regulation 17(1) (internal reporting procedures);

(
(1
(1
regulation 16(1
(1
regulation 18(1) (training etc);

regulation 23(1) (read with regulations 24(1) and (2) and 25, as the case requires) (payer
information to accompany wire transfer);

regulation 23(2) (read with regulations 23(3) or 23(4), as the case requires) (wire transfers:
verification of payer information);

regulation 23(5) (wire transfers: record keeping);
regulation 24(2) (wire transfers: payer information);

regulation 26(1) (read with regulation 26(2) (wire transfers: detection of missing or
incomplete payer information);

regulation 27(1) (read with regulation 27(2)) (wire transfer with missing or incomplete
payer information);

regulation 27(3) (wire transfers: reports of failure to supply information to BMA);
regulation 29 (wire transfers: record keeping);

regulation 30 (wire transfers: intermediary to keep payer information with transfer);
regulation 31(3) (wire transfers: receipt of transfer with missing or incomplete information);
regulation 31(4) (wire transfers: provision of further payer information on request);

regulation 31(5) (wire transfers: record keeping by intermediary);
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(b) in relation to real estate brokers, real estate agents®7 and®® regulated non-financial
businesses or professions— %89

regulation 6(1), (2) and (3) (customer due diligence measures);
regulation 7(1) and (3) (ongoing monitoring);

regulation 8(2) (timing of verification);

regulation 9(1)(a), (b) and (c¢) (requirement to cease transactions etc);
regulation 11(1) (enhanced customer due diligence);

regulation 15(1), (4), (5), (6) and (7) (record-keeping);

regulation 16(1), (3) and (4) (systems);

regulation 17(1) (internal reporting procedures);

regulation 18(1) (training etc).

(4) The Minister may by order amend subsection (3) to add to, or remove from, the list any provisions
of the AML/ATF regulations.

(5) A competent authority must not impose a penalty where there are reasonable grounds for it to be
satisfied that the person, financial group, or entity®® over which it has supervisory duties under section 6
or 6A 991 992 took all reasonable steps and exercised all due diligence to ensure that the requirement
would be complied with.

(6) In deciding whether a person, financial group, or entity®® over which it has supervisory duties
under section 6 or 6A%* has failed to comply with a requirement of the regulations, a direction or a license
condition, the competent authority must consider whether the person, financial group, or entity9% 99%
followed any relevant guidance which was at the time-%7

(a) issued by the competent authority;
(b) approved by the Minister; and
(c) published in the Gazette.
(7) In this Chapter, "penalty" means a penalty imposed under subsection (1).

[Section 20 subsection (3) amended by BR 1/2010 s. 2 effective 13 January 2010; Section 20 amended
by 2009:50 s. 19 effective 15 January 2010; Section 20 subsections (1), (5) and (6) amended by 2010:50
s. 8 effective 25 August 2010; Section 20 amended by 2010:50 s. 28 effective 25 August 2010; Section
20 amended by 2016:45 s. 11A effective 5 August 2016, Section 20 subsections (1) and (3) amended by
2017:28 s. 55 & Sch. 3 effective 2 October 2017; Section 20 amended by 2018:48 s. 14 effective 10
August 2018; Section 20 amended by 2018:51 s. 3 effective 10 August 2018; Section 20 subsection (1)
amended and subsection (1)(c) inserted by 2019:2 s. 2 effective 19 March 2019; amended by 2020:36
Sch. effective 1 November 2020]

20A Power to issue directives?%®

(1) A competent authority may issue a directive to an AML/ATF regulated financial institution or
regulated non-financial business or profession if —

(a) it fails to comply with international sanctions obligations, or it fails to comply with a
requirement of the AML/ATF Regulations, directions or licence conditions; or

(b) the fit and proper test applies in respect of the AML/ATF regulated financial institution or
business or profession by virtue of section 11A, and the test is not met.
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(2) A directive under this section may be of unlimited duration or of a duration specified in the notice
of the directive.

(3) A notice of a directive under this section shall—
(@) specify the reasons for the giving of the directive;
(b) specify when the directive is to have effect;
(c) give particulars of the provisions of subsections (4) and (5); and
(d) give particulars of the rights of appeal conferred by subsection (6).

(4) An AML/ATF regulated financial institution or regulated non-financial business or profession to
which a directive is issued under subsection (1) may apply to the competent authority to have it withdrawn
or varied and the competent authority shall withdraw or vary the directive in whole or in part if it considers
that there are no longer any grounds under subsection (1) which justify the directive or part of the directive
concerned.

(5) If the competent authority refuses an application under subsection (4), or grants such an
application only in part, it shall give notice in writing of that fact to the applicant.

(6) An AML/ATF regulated financial institution or regulated non-financial business or profession
aggrieved by a directive issued under subsection (1), or a refusal to grant an application under subsection
(5), or the granting of such an application only in part may, within one month after the day on which notice
was served of the directive, refusal or grant, appeal to the appeal tribunal.

[Section 20A inserted by 2018:48 s. 15 effective 10 August 2018]
20B __ Restriction of licence®®

(1) Subiject to section 20D, a competent authority may restrict a licence—

(a) if it is satisfied of the matters specified in section 20C but it appears to it that the
circumstances are not such as to justify revocation;

(b) in connection with the revocation of a licence—
(i) when giving the person notice that it proposes to revoke its licence;

(i) at any time after such notice has been given to the person; or

(iii) at any time after the person has served a notice surrendering its licence with effect
from a later date.

(2) A competent authority may restrict a licence by imposing such conditions as it thinks desirable for
the protection of the person’s clients or potential clients, and may in particular—

(a) require the person to take certain steps or to refrain from adopting or pursuing a particular
course of action or to restrict the scope of its business in a particular way;

(b) prohibit the person from soliciting business either generally or from persons who are not
already its clients;

(c) prohibit the person from entering into any other transactions or class of transactions;
(d) require the removal of any controller or officer;
(e) specify requirements to be fulfilled otherwise than by action taken by the person.

(3) Any condition imposed under this section may be varied or withdrawn by the competent authority.
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(4) A competent authority may on the application of a person vary any condition imposed on its
licence or its registration.

(5) The fact that a condition imposed under this section has not been complied with shall, where the
restriction has been imposed pursuant to paragraph (a) or (b) of subsection (1), be a ground for the
revocation of the licence in question.

(6) For the purposes of this section, “controller’, “officer” and “senior executive” each have the
meaning given to the term in the applicable regulatory Act.
[Section 20B inserted by 2018:48 s. 15 effective 10 August 2018]

20C Revocation of licence'%%°

(1) Subject to section 20D, a competent authority may revoke the licence of a person if the competent
authority is satisfied that—

(a) any of the minimum criteria in respect of a licence is not or has not been fulfilled, or may
not be or may not have been fulfilled, in respect of the person;

(b) the licensed person is no longer a fit and proper person;

(c) the person has failed to comply with international sanctions obligations, or with'%! any
obligation imposed on it by or under the AML/ATF Regulations;

(d) it has been provided with false, misleading or inaccurate information by or on behalf of the
person.

(2) Where the competent authority revokes a licence, the competent authority may issue such
directives under section 20A as it considers appropriate in the circumstance.

[Section 20C inserted by 2018:48 s. 15 effective 10 August 2018; Section 20C subsection (1) amended
by 2019:2 s. 2 effective 19 March 2019]

20D Notice of restriction of licence'%%?

(1) Where a competent authority proposes to—
(@) restrict a licence under section 20B;

(b) vary a restriction imposed on a licence otherwise than with the agreement of the person
concerned; or

(c) revoke a licence under section 20C,
the competent authority shall give to the person concerned a warning notice under section 24A.
(2) Where—

(a) the ground for a proposal to impose, vary a restriction or for a proposed revocation is that
it appears to a competent authority that the criterion of the minimum criteria is not or has
not been fulfilled, or may not be or may not have been fulfilled, in the case of any person;
or

(b) a proposed restriction consists of or includes a condition requiring the removal of any
person as a controller or an officer,

the competent authority shall give that person a copy of the warning notice but the competent authority
may omit from such copy any matter which does not relate to him.

(3) After giving a notice under subsection (1) and taking into account any representations made under
section 24A(3), the competent authority shall decide—
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(@) whether to proceed with the action proposed in the notice;

(b) whether to take no further action;

(c) if the proposed action was to revoke the person’s licence, whether to restrict its licence
instead;

(d) if the proposed action was to restrict the person’s licence or to vary the restrictions on a

licence, whether to restrict it or to vary the restrictions in a different manner.

(4) Once the competent authority has made a decision under subsection (3), it shall forthwith give
either a decision notice under section 24B or a notice of discontinuance under section 24C, as the case
may be.

(5) The competent authority shall publish in the Gazette, in such form as it thinks fit, notice of every
revocation of a licence under this Act.

[Section 20D inserted by 2018:48 s. 15 effective 10 August 2018]
20E___ Public censure %%

(1) Subject to this section, if a competent authority considers that a person has contravened a
requirement imposed on it by or under AML/ATF Regulations or has failed to comply with international
sanctions obligations'%%4, the competent authority may publish a statement to that effect.

(2) After a statement under this section is published, the competent authority shall send a copy of it
to the person.

(3) If a competent authority proposes to publish a statement in respect of a person, it shall give the
person a warning notice.

(4) A warning notice about a proposal to publish a statement shall set out the terms of the statement.

(5) If a competent authority decides to publish a statement (whether or not in the terms proposed), it
shall without delay give the person concerned a decision notice.

(6) The decision notice shall set out the terms of the statement.

[Section 20E inserted by 2018:48 s. 15 effective 10 August 2018; Section 20E subsection (1) amended
by 2019:2 s. 2 effective 19 March 2019]

20F Prohibition orders'9%

(1) A competent authority may make a prohibition order if it appears to the competent authority that
an individual is not a fit and proper person to perform functions in relation to an AML/ATF regulated
activity carried on by a person who is licensed or registered by the competent authority (a “regulated
person”).

(2) In exercising its discretion to make a prohibition order under subsection (1), the competent
authority must have regard (among other things) to such factors, including assessment criteria, as the
competent authority may establish in a statement of principles.

(3) A person must ensure that no function of his, in relation to the carrying on of an AML/ATF
regulated activity, is performed by an individual who is prohibited from performing that function by a
prohibition order.

(4) The competent authority may, on the application of the individual named in a prohibition order,
vary or revoke the prohibition order.

(5) The competent authority must publish a prohibition order that is in effect, and every variation of
such order, in such manner as it considers appropriate to bring the order to the attention of the public.
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(6) Any person who fails to comply with the terms of a prohibition order commits an offence and is
liable—

(a) on summary conviction, to a fine of $50,000 or to imprisonment for two years or to both;

(b) on conviction on indictment, to a fine of $200,000 or to imprisonment for four years or to
both.

[Section 20F inserted by 2018:48 s. 15 effective 10 August 2018]
20G__ Prohibition orders: procedures %%

(1) If a competent authority proposes to make a prohibition order, it must give the individual
concerned a warning notice.

(2) If a competent authority decides to make a prohibition order, it must give the individual concerned
a decision notice.

[Section 20G inserted by 2018:48 s. 15 effective 10 August 2018]
20H __ Injunctions'%%’

(1) If, on the application of a competent authority, the court is satisfied—

(a) that there is a reasonable likelihood that any person will contravene a relevant requirement
in the AML/ATF Regulations, international sanctions obligations, directions or licence
conditions;

(b) that there is a reasonable likelihood that a relevant person will contravene an AML/ATF
requirement, directions or licence conditions, or that such contravention has taken place
and that there is a reasonable likelihood that the contravention will continue or be
repeated; or

(c) that any person has contravened a relevant requirement and that there is a reasonable
likelihood that the contravention will continue or be repeated,

the court may make an order restraining the contravention.
(2) If on the application of the competent authority the court is satisfied—
(a) that any person has contravened a relevant requirement; and
(b) that there are steps which could be taken for remedying the contravention,

the court may make an order requiring that person, and any other person who appears to have been
knowingly concerned in the contravention, to take such steps as the court may direct to remedy it.

(3) In subsection (2), references to remedying a contravention include references to mitigating its
effect.
(4) “‘Relevant requirement” in relation to an application by the competent authority means a

requirement which is imposed by or under the AML/ATF Regulations, directions or licence conditions.
[Section 20H inserted by 2018:48 s. 15 effective 10 August 2018]

201 Winding up or dissolution on petition from the competent authority %8

(1) A competent authority may present a petition to the court for the winding up of a company or the
dissolution of a firm which—

(@) is or has been a licensed or registered person; or
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(b) is carrying on, or has carried on, business in contravention of the provisions of the
AML/ATF Regulations or has failed to comply with international sanctions obligations 00,

(2) On such a petition, the court may wind up the company or dissolve the firm if it is of the opinion
that it is just and equitable that the company be wound up or the firm dissolved.

(3) Part XIII (Winding Up) of the Companies Act 1981 shall apply to the winding up of a company
under this section.

[Section 20l inserted by 2018:48 s. 15 effective 10 August 2018; Section 20! subsection (1)(b) amended
by 2019:2 s. 2 effective 19 March 2019]

21. Power to publish decision to impose penalty

(1) A competent authority may publish a decision to impose a penalty or other disciplinary measure
specified in section 20A, 20B, 20C, 20E or 20F '°1° on an AML/ATF regulated financial institution, financial
group, a real estate broker, real estate agent '°'" 1912 or a regulated non-financial business or
profession’®'3 in such manner as it considers appropriate.

(2) But the competent authority'°* must not publish such a decision-
(a) before notifying the person, financial group'°'s or entity'9'® in question; or
(b) pending an appeal under section 23.

[Section 21 subsection (1) and (2) amended by 2010:50 s. 8 effective 25 August 2010; Section 21
amended by 2010:50 s. 29 effective 25 August 2010; Section 21 amended by 2018:51 s. 3 effective 10
August 2018; Section 21 subsection (1) amended by 2019:2 s. 2 effective 19 March 2019]

22. Procedure for imposing civil penalties

(1) Where a competent authority proposes to impose a penalty it must give the person, financial
group, or entity'®'” over which it has supervisory duties under section 6 or 6A'°'8 notice (a "warning
notice") of-

(a) its proposal to impose the penalty and the proposed amount;
(b) the reasons for imposing the penalty; and

(c) the right to make representations to a competent authority within a specified period (which
may not be less than 28 days).

(2) After considering any representations made by the person, financial group, or entity'01° 1020 the
competent authority must decide, within three months from the end of the period specified in subsection
(1) (c) whether to impose a penalty19?',

(3) A competent authority must give the person, financial group, or entity 1922 1023 notice (a "decision
notice") of-

(a) its decision not to impose a penalty; or
(b) its decision to impose a penalty and-
(i) the amount of the penalty;

(i) the reasons for its decision; and
(iii) the right to appeal to the appeal tribunal.

[Section 22 amended by 2009:50 s. 20 effective 15 January 2010; amended by 2010:50 s. 8 effective 25
August 2010; amended by 2010:50 s. 30 effective 25 August 2010; amended by 2018:51 s. 3 effective
10 August 2018]
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23. Appeals: penalties

(1) A person, financial group, or entity’?* 1925 may appeal a decision by a competent authority to
impose a penalty or other disciplinary measure 026,

(2) An appeal from a decision by a competent authority shall lie to the appeal tribunal.
(3) A decision appealed against under this section shall not have effect—

(a) until the end of the period within which the appeal can be brought; and

(b) if such an appeal is brought, until it is determined or withdrawn.

[Section 23 amended by 2010:50 s. 8 effective 25 August 2010, amended by 2010:50 s. 31 effective 25
August 2010; subsection (1) amended by 2018:48 s. 16 effective 10 August 2018; Section 23 amended
by 2018:51 s. 3 effective 10 August 2018]

24. Payment of penalties towards costs of competent authority %%

(1) A penalty is payable to the competent authority which is the supervisory authority over the person
who pays the penalty 1028,

(2) A competent authority may recover any penalty as a debt owing to it in any court of competent
jurisdiction.

(3) A competent authority must apply amounts paid to it by way of penalties towards the costs of
carrying out its functions of monitoring persons, financial groups or entities'®® over which it has
supervisory duties under section 6 or 6A'3 and securing their compliance with the AML/AFT
Regulations, directions and license conditions 031,

(4) But when deciding-
(@) whether to impose a penalty; and
(b) the amount of any penalty,

the competent authority must not take account of the costs which it incurs, or expects to incur, in carrying
out those functions.

(5) A competent authority’s annual report under section 5(3) must-
(a) state the total amount of any penalties paid to it; and

(b) indicate how that amount was, or will be, applied in accordance with the duty imposed by
subsection (3).

[Section 24 subsection (3) amended by 2009:50 s. 21 effective 15 January 2010; Section 24 amended
by 2010:50 s. 8 effective 25 August 2010; amended by 2010:50 s. 32 effective 25 August 2010; Section
24 subsection (3) amended by 2018:51 s. 3 effective 10 August 2018]

24A _Warning notices'%3?

(1) Where a competent authority proposes to impose a penalty or take other disciplinary measures
specified in section 20E, 20F or 20G, the competent authority shall issue a warning notice.

(2) A warning notice must—

(a) state the penalty or other disciplinary measure which the competent authority proposes to
impose or take;

(b) be in writing; and

(c) give reasons for the fine or other disciplinary measure to be imposed or taken.
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(3) The warning notice must specify a reasonable period (which may not be less than 28 days) within
which the person to whom it is given may make representations to the competent authority.

(4) Where representations are made under subsection (3) to the competent authority, it shall take
them into account in deciding whether to give a decision notice.

(5) The competent authority may extend the period specified in the notice.
[Section 24A inserted by 2018:48 s. 17 effective 10 August 2018]

24B Decision notices 3

(1) A decision notice must—
(a) be in writing;

(b) give reasons for the competent authority’s decision to impose the penalty or other
disciplinary measure to which the notice relates;

(c) give its decision; and
(d) give an indication of the right to appeal the decision to the appeal tribunal.

(2) A decision notice shall be given within 90 days beginning with the day on which a warning notice
under section 24A was given; and if no decision notice under subsection (1) is given within that period,
the competent authority shall be treated as having at the end of that period given a notice of
discontinuance under section 24C.

(3) A decision notice on the imposition of a penalty must state the date of payment.
(4) A decision notice shall state the day on which it is to take effect.
[Section 24B inserted by 2018:48 s. 17 effective 10 August 2018]

24C Notices of discontinuance’%3*

(1) If the competent authority decides not to impose a penalty or other disciplinary measure proposed
in a warning notice, it must give a notice of discontinuance to the person to whom the warning notice was
given.

(2) A notice of discontinuance must identify the default alleged to have been committed and the
penalty or other disciplinary measure which is being discontinued.

[Section 24C inserted by 2018:48 s. 17 effective 10 August 2018]

24D _ Contravention by body corporate '3

(1) Where a body corporate is in breach of AML/ATF requirements, direction or licence condition and
that breach was committed with the consent or the connivance of an officer of the body corporate, the
competent authority may impose a civil penalty against both the body corporate and the officer.

(2) “Officer” means a director, manager, chief executive, member of the committee of management,
or a person purporting to act in such capacity.

[Section 24D inserted by 2018:48 s. 17 effective 10 August 2018]
CHAPTER 5 - APPEAL TRIBUNAL %36

25. Appeal tribunal

(1) There shall be an appeal tribunal for the purposes of this Part 0%,
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(2) Schedule 1 has effect as to the appointment of the appeal tribunal and other matters relating to
the appeal tribunal.

[Section 25 amended by 2010:50 s. 34 effective 25 August 2010]

26. Powers of tribunal

The appeal tribunal has the power-

(a) to quash or vary a decision of a competent authority not to register, or to cancel the
registration of, a non-licensed AML/ATF regulated financial institution or regulated non-
financial business or profession; 1038

(aa) to quash or vary a directive issued by the Registrar FIA under section 20A(1);1039 1040

(ab) to quash or vary a decision of a competent authority under section 20A, 20B, 20C, 20E,
20F or 20G; 1041

(b) to quash or vary a decision of a competent authority to impose a penalty under section
20, including the power to reduce any penalty to such amount (including nil) as the tribunal
think proper; and

(c) to substitute their own decision for any decision quashed on appeal.

[Section 26 amended by 2010:50 s. 8 effective 25 August 2010; amended by 2010:50 s. 35 effective 25
August 2010; Section 26(ab) inserted by 2018:48 s. 18 effective 10 August 2018; amended by 2020:36
Sch. effective 1 November 2020]

27. Procedure and evidence

The Minister may make regulations with respect to appeals and those regulations may in particular make
provision-

(a) as to the period within which and the manner in which such appeals are to be brought;

(b) as to the manner in which such appeals are to be conducted, including provision for any
hearing to be held in private and as to the persons entitled to appear on behalf of the
parties;

(c) for requiring an appellant or a competent authority to disclose or allow the inspection of
documents in his or its custody or under his or its control;

(d) for requiring any person, on tender of the necessary expenses of his attendance, to attend
and give evidence or produce documents in his custody or under his control and for
authorising the administration of oaths to witnesses;

(e) for enabling an appellant to withdraw an appeal or a competent authority to withdraw its
opposition to an appeal and for the consequences of any such withdrawal;

(f) for taxing or otherwise settling any costs or expenses which the tribunal directs to be paid
and for the enforcement of any such direction;

(9) for enabling any preliminary or incidental functions in relation to an appeal to be
discharged by the chairman of the tribunal; and

(h) as to any other matter connected with such appeals.
[Section 27 amended by 2010:50 s. 8 effective 25 August 2010]

28. Decisions of tribunal

(1) A decision of the tribunal may be taken by a majority.
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(2) The decision must-
(a) state whether it was unanimous or taken by a maijority;

(b) be recorded in a document which-

(i) contains a statement of the reasons for the decision; and
(i) is signed and dated by the chairman or deputy chairman as the case may be.
(3) The tribunal must-
(a) inform each party of its decision; and

(b) as soon as reasonably practicable, send to each party a copy of its decision.

29. Costs of appeal

(1) Subject to subsections (2) and (3), a tribunal may give such directions as it thinks fit for the
payment of costs or expenses by any party to the appeal.

(2) If the tribunal considers that a party to any proceedings on an appeal has acted vexatiously,
frivolously or unreasonably it may order that party to pay to another party to the proceedings the whole
or part of the costs or expenses incurred by the other party in connection with the proceedings.

(3) If, in any proceedings on an appeal, the tribunal considers that a decision of a competent
authority 942 which is the subject of the appeal was unreasonable it may order the competent authority 1043
to pay to another party to the proceedings the whole or part of the costs or expenses incurred by the
other party in connection with the proceedings.

[Section 29 subsection (3) amended by 2010:50 s. 36 effective 25 August 2010]
30. Appeal to Supreme Court

(1) Any party, including a competent authority, may appeal to the Supreme Court on any question of
law arising from the decision of the appeal tribunal.

(2) If the Supreme Court is of the opinion that the decision was erroneous in point of law it shall remit
the matter to the tribunal for re-hearing and determination.

(3) No appeal to the Court of Appeal shall be brought from a decision of the Supreme Court on an
appeal brought under this section, except with leave of the Court of Appeal.

[Section 30 subsection (1) amended by 2010:50 s. 8 effective 25 August 2010]
PART 4A - SUPERVISION BY DESIGNATED PROFESSIONAL BODIES'%44

30A. Functions of designated professional bodies

(1) A designated professional body has the functions, duties and powers, in relation to regulated
professional firms, conferred on it by section 5 and this Part.

(2) The Minister may from time to time, by notice published in the Gazette, give to a designated
professional body such general policy directives as appear to the Minister to be necessary in the public
interest.

(3) A designated professional body shall act in accordance with any policy directive issued by the
Minister under subsection (2).

[Section 30A inserted by 2010:50 s. 37 effective 25 August 2010]
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30B. Duty to establish and maintain register

(1) A designated professional body shall establish and maintain, in such form as it may determine, a
register of firms.1045

(2) The designated professional body shall make the register available for public inspection in its
offices at all reasonable times.

[Section 30B inserted by 2010:50 s. 37 effective 25 August 2010; Section 30B subsection (1) amended
by 2018:53 s. 20 effective 25 September 2018]

30C. Registration of firms'%46

(1) Every %47 firm shall register with the designated professional body annually'%4®, in such manner
and form as the body may specify, by providing their name, address and such information about the
nature of their business and activities as the professional body may require.

(2) If at any time after registration there is a material change affecting any matter contained in the
information provided under subsection (1) or if it becomes apparent that the information contains a
significant inaccuracy, the %9 firm shall provide to the designated professional body, without delay,
updated information respecting the change or a correction of the inaccuracy.

(3) The designated professional body shall make a determination from the information provided to it
under subsections (1) and (2), whether or not a firm is a regulated professional firm for the purposes of
section 5 and this Part. 1050

(4) If after registration it becomes apparent to the designated professional body that a person who is
not a fit and proper person is or has become a shareholder, director, controller or senior executive
exercising control of the firm, then the body shall require the firm to exclude such person as a shareholder,
director, controller or senior executive of that firm. 195

(5) A designated professional body may cancel the registration of a firm in the manner provided for
in section 13, with appropriate modifications, where—1952

(a) a firm has failed to exclude a shareholder, director, controller or senior executive who is
not a fit and proper person as required under subsection (4); or

(b) any of the matters mentioned in section 12, with appropriate modifications, apply to a firm.

[Section 30C inserted by 2010:50 s. 37 effective 25 August 2010; Section 30C subsections (1) and (2)
amended, and subsections (3), (4) and (5) inserted by 2018:53 s. 20 effective 25 September 2018]

30D. Power to require information and documents

(1) An officer of a designated professional body may, by notice in writing to a regulated professional
firm or to a person connected with a regulated professional firm, require that professional firm or
connected person, as the case may be—

(a) to provide such information as may be specified in the notice;
(b) to produce such recorded information as may be so specified; or
(c) to attend before an officer at a time and place specified in the notice and answer questions.

(2) An officer of a designated professional body may exercise powers under this section only if the
information sought to be obtained is reasonably required in connection with the exercise by the
designated professional body of its functions under this Act.

(3) Where an officer of a designated professional body requires information to be provided or
produced pursuant to subsection (1)(a) or (b)—
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(@) the notice must set out the reasons why the officer requires the information; and
(b) the information must be provided or produced—

(i) before the end of such reasonable period as may be specified in the notice; and

(i) at such place as may be so specified.

(4) The power to require information recorded otherwise than in legible form includes a power to
require the production of a copy of the information in legible form or in a form from which it can readily
be produced in visible and legible form.

(5) The production of a document does not affect any lien which a person has on the document.

(6) A person shall not be required under this section to provide or produce information or to answer
questions which he would be entitled to refuse to provide, produce or answer on grounds of legal
professional privilege in proceedings in the Supreme Court, except that an attorney may be required to
provide the name and address of his client.

(7) For the purposes of subsection (1), the following are connected persons—

(a) if the regulated professional firm is a body corporate, a person who is—
(i) an officer or manager of the body corporate or of a holding company of the body
corporate;
(i) an employee of the body corporate; and

(iii) an agent of the body corporate or of a holding company of the body corporate;

(b) if the regulated professional firm is a partnership, a person who is a partner, manager,
employee or agent of the partnership;

(c) if the regulated professional firm is a sole proprietor, a person who is an employee or
agent of that sole proprietor; or

(d) if the regulated professional firm is an unincorporated association or'°? person which is
not a partnership, a person who is an officer, manager, employee or agent of the
unincorporated association.

(8) In subsection (7) —
“holding company” has the meaning given in section 86 of the Companies Act 1981;

“officer” includes a director, secretary or senior executive of the body corporate, partnership or
unincorporated body, regardless of job title.

[Section 30D inserted by 2010:50 s. 37 effective 25 August 2010]
30E. _Site visits

(1) Subsection (2) applies where an officer of a designated professional body has reasonable cause
to believe that any premises are being used by a regulated professional firm in connection with their
business.

(2) The officer may at any reasonable time, on producing evidence of his authority—
(a) enter the premises;
(b) inspect the premises;
(c) observe the carrying on of business;
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(d) inspect any recorded information found on the premises and take copies of, or make
extracts from, any such information;

(e) require any person on the premises to provide an explanation of any recorded information
or to state where it may be found.

(3) An officer may exercise powers under this section only if the information sought to be obtained is
reasonably required in connection with the exercise by the designated professional body of its functions
under this Act.

(4) Subsection (2)(d) and subsection (2)(e) shall not apply to recorded information which a person
would be entitled to refuse to disclose on grounds of legal professional privilege in proceedings in the
Supreme Court, except that an attorney may be required to provide the name and address of his client.

[Section 30E inserted by 2010:50 s. 37 effective 25 August 2010]

30F. Entry to premises under ex parte order

(1) A judge of the Supreme Court may issue an ex parte order under this subsection if satisfied on
information on oath given by an officer of a designated professional body that there are reasonable
grounds for believing that condition A, B or C is satisfied.

(2) Condition A is—

(a) that there is on the premises specified in the ex parte order recorded information in relation
to which a requirement could be imposed under section 30D(1)(b); and

(b) that if such a requirement were to be imposed—
(i) it would not be complied with; or

(i) the recorded information to which it relates would be removed, tampered with or
destroyed.

(3) Condition B is—

(a) that a person on whom a requirement has been imposed under section 30D(1)(b) has
failed to comply with it (whether wholly or in part); and

(b) that there is on the premises specified in the ex parte order recorded information which
has been required to be produced.

(4) Condition C is—

(a) that an officer of the designated professional body has been obstructed in the exercise of
a power under section 30E(2); and

(b) that there is on the premises specified in the ex parte order recorded information which
could be inspected under section 30E(2)(d).

(5) A judge of the Supreme Court may issue an ex parte order under this subsection if satisfied on
information on oath given by an officer of a designated professional body that there are reasonable
grounds for suspecting that—

(a) an offence under this Act has been, is being, or is about to be, committed by a regulated
professional firm; and

(b) there is on the premises specified in the ex parte order recorded information relevant to
whether that offence has been, is being, or is about to be, committed.
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(6) An ex parte order issued under subsection (1) or (5) shall authorise any police officer not below
the rank of inspector together with one or more officers of a designated professional body and such other
persons as the circumstances may require—

(a) to enter the premises specified in the ex parte order;

(b) to search the premises and take possession of any recorded information or anything
appearing to be recorded information specified in the ex parte order or to take, in relation
to any such recorded information, any other steps which may appear to be necessary for
preserving it or preventing interference with it;

(c) to take copies of, or extracts from, any recorded information specified in the ex parte order;

(d) to require any person on the premises to provide an explanation of any recorded
information appearing to be of the kind specified in the ex parte order or to state where it
may be found; and

(e) to use such force as may reasonably be necessary.
[Section 30F inserted by 2010:50 s. 37 effective 25 August 2010]

30G. Failure to comply with information requirement

(1) If, on an application made by a designated professional body, it appears to the Supreme Court
that a person (the “information defaulter”) has failed to do something that he was required to do under
section 30D(1), the Court may make an order under this section.

(2) An order under this section may require the information defaulter—
(a) to do the thing that he failed to do within such period as may be specified in the order; and

(b) otherwise to take such steps to remedy the consequences of the failure as may be so
specified.

(3) If the information defaulter is a body corporate, a partnership or an unincorporated body of
persons which is not a partnership, the order may require any officer of the body corporate, partnership
or unincorporated body who is (wholly or partly) responsible for the failure to meet such costs of the
application as are specified in the order.

(4) In subsection (3), “officer” includes a director, secretary or senior executive of the body corporate,
partnership or unincorporated body, regardless of job title.

[Section 30G inserted by 2010:50 s. 37 effective 25 August 2010]
30H. Power to issue directives

(1) A designated professional body may issue a directive to any regulated professional firm that fails
to comply with a requirement of the AML/ATF Regulations, directions or licence conditions'%* in the
provision of legal or accountancy services to other persons, when participating in financial or real property
transactions concerning specified activities, requiring the firm, when carrying out any of those activities—

(@) to carry out or not to carry out any transaction or other act concerning any specified
activity, or to carry it out subject to restrictions imposed by the directive;

(b) to prevent any person carrying on business on its behalf, from carrying out any function
or employment or occupying any position concerning any specified activity; or

(c) to cease participation in financial or real property transactions concerning any specified
activity.
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(2) A directive under this section may be of unlimited duration or of a duration specified in the notice
of the directive.

(3) A notice of a directive under this section shall—
(@) specify the reasons for the giving of the directive;
(b) specify when the directive is to have effect;
(c) give particulars of the provisions of subsections (4) and (5); and
(d) give particulars of the rights of appeal conferred by subsection (6).

(4) Any regulated professional firm to whom a directive is given under subsection (1) may apply to
the designated professional body that issued the directive to have it withdrawn or varied and that body
shall withdraw or vary the directive in whole or in part if it considers that there are no longer any grounds
under subsection (1) which justify the directive or part of the directive concerned.

(5) If the designated professional body refuses an application under subsection (4), or grants such
an application only in part, it shall give notice in writing of that fact to the applicant.

(6) Any regulated professional firm aggrieved by a directive given under subsection (1), or a refusal
to grant an application under subsection (5), or the granting of such an application only in part may, within
one month after the day on which notice was served of the directive, refusal or grant, appeal to the
Supreme Court.

[Section 30H inserted by 2010:50 s. 37 effective 25 August 2010, Section 30H subsection (1) amended
by 2018:48 s. 19 effective 10 August 2018]

301. Power to impose civil penalties on regulated professional firms

(1) A designated professional body may impose a penalty of such amount not exceeding $250,000
as it considers appropriate on a regulated professional firm that fails to comply with a directive issued
under section 30H or with any requirement of the AML/ATF Regulations specified in subsection (3),
directions or licence conditions %55,

(2) For the purposes of subsection (1), “appropriate” means effective, proportionate and dissuasive.

(3) The following provisions of the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist
Financing) Regulations 2008 are specified for the purposes of subsection (1)—

regulation 6(1), (2) and (3) (customer due diligence measures);
regulation 7(1) and (3) (ongoing monitoring);
regulation 8(2) (timing of verification);
regulation 9(1)(a), (b) and (c) (requirement to cease transactions etc);
regulation 11(1) (enhanced customer due diligence);
1), (4), (5), (6) and (7) (record-keeping);
regulation 16(1), (3) and (4) (systems);
1)

regulation 17(

regulation 15(

(internal reporting procedures);
regulation 18(1) (training etc).

(4) The Minister may by order amend subsection (3) to add to, or remove from, the list any provisions
of the AML/ATF Regulations.
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(5) A designated professional body shall not impose a penalty where there are reasonable grounds
for it to be satisfied that the regulated professional firm took all reasonable steps and exercised all due
diligence to ensure that the requirement would be complied with.

(6) In deciding whether a regulated professional firm has failed to comply with a requirement of the
regulations, the designated professional body must consider whether the firm followed any relevant
guidance which was at the time—

(a) issued by designated professional body;
(b) approved by the Minister; and
(c) published in the Gazette.
(7) In this section and in sections 30J and 30K, “penalty” means a penalty imposed under subsection

(1).

[Section 30! inserted by 2010:50 s. 37 effective 25 August 2010; Section 30! subsection (1) amended by
2018:48 s. 20 effective 10 August 2018]

30J. Procedure for imposing civil penalties

(1) Where a designated professional body proposes to impose a penalty it must give the regulated
professional firm notice (a “warning notice”) of—

(a) its proposal to impose the penalty and the proposed amount;
(b) the reasons for imposing the penalty; and

(c) the right to make representations to the designated professional body within a specified
period (which may not be less than 28 days).

(2) After considering any representations made by the regulated professional firm, the designated
professional body must decide, within three months from the end of the period specified in subsection
(1)(c) whether to impose a penalty.

(3) The designated professional body must give the regulated professional firm notice (a “decision
notice”) of—

(a) its decision not to impose a penalty; or
(b) its decision to impose a penalty and—
(i) the amount of the penalty;

(i) the reasons for its decision; and
(iii) the right to appeal under section 30L.
[Section 30J inserted by 2010:50 s. 37 effective 25 August 2010]

30K. Power to publish decision to impose penalty

(1) A designated professional body may publish a decision to impose a penalty on a regulated
professional firm in such manner as it considers appropriate.

(2) A designated professional body must not publish a decision under subsection (1)—
(a) before notifying the professional firm in question; or
(b) pending an appeal under section 30L.

[Section 30K inserted by 2010:50 s. 37 effective 25 August 2010]
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30L  Appeals: penalties

(1) A person may appeal to the Supreme Court against a decision by a designated professional body
to impose a penalty under this Part.

(2) A decision appealed against under this section shall not have effect—
(a) until the end of the period within which the appeal can be brought; and
(b) if such an appeal is brought, until it is determined or withdrawn.
[Section 30L inserted by 2010:50 s. 37 effective 25 August 2010]

30M. Payment of penalties towards costs of professional designated body

(1) A penalty is payable to a designated professional body to defray the costs of carrying out its
functions under this Act.

(2) But when deciding—
(a) whether to impose a penalty; and
(b) the amount of any penalty,

a designated professional body must not take account of the costs which it incurs, or expects to incur, in
carrying out those functions.

(3) A designated professional body may recover any penalty as a debt owing to it in any court of
competent jurisdiction.

(4) A designated professional body’s annual report under section 5(3) must—
(a) state the total amount of any penalties paid to it; and

(b) indicate how that amount was, or will be, applied in accordance with the duty imposed by
subsection (3).

[Section 30M inserted by 2010:50 s. 37 effective 25 August 2010]

30N Immunity from suit

(1) No action, suit, prosecution or other proceeding shall be brought or instituted personally against
any director, officer, servant or agent of a designated professional body, in respect of any act done bona
fide in pursuance or execution or intended execution of their functions under this Act or any other Act and
regulations made thereunder.

(2) Where any director or officer is exempt from liability by reason only of subsection (1), the
designated professional body shall be liable to the extent that it would be if that director or officer were a
servant or agent of the designated professional body.

(3) Neither the designated professional body, nor any director, officer, servant or agent of the body,
is liable in damages for anything done or omitted to be done in the discharge or purported discharge of
the designated professional body’s functions under this Act or any other Act and regulations made
thereunder, unless it is shown that the person acted, or omitted to act, in bad faith.

(4) For the purposes of this section, “agent” includes an auditor, accountant or other person who by
or under any statutory provision is under a duty to give notice of, or report on, any fact or matter to the
designated professional body for the purposes of its functions. 1056

[Section 30N inserted by 2010:50 s. 37 effective 25 August 2010]
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PART 5 - SUPPLEMENTARY

RESTRICTED INFORMATION

31. Restricted information

(1) Except as provided by section 32—

(a) no person who under, or for the purposes of, this Act receives Information relating to the
business or other affairs of any person; and

(b) no person who obtains such information directly or indirectly from a person who has
received it as mentioned in paragraph (a), shall disclose the information without the
consent of the person to whom it relates and (if different) the person from whom it was
received.

(2) This section does not apply to information which at the time of the disclosure is, or has already
been made, available to the public from other sources, or to information in the form of a summary or
collection of information so framed as not to enable information relating to any particular person to be
ascertained from it.

32. Permitted disclosure

(1) Section 31 does not preclude the disclosure of information if the disclosure is for the purpose of
enabling or assisting-

(a) the BMA to discharge its functions under this Act or any other statutory provision;

(aa) the Superintendent of Real Estate to discharge his functions under this Act or any other
statutory provision; 1057

(ab) the Registrar to discharge his functions under this Act or any other statutory provision; 1958
(b) the Financial Intelligence Agency to discharge its functions under any statutory provision;

(ba) the Bermuda Bar Council, the 9°Chartered Professional Accountants of Bermuda or
other professional body to discharge its statutory responsibility for maintenance of
professional and ethical standards by its members and for discipline for breach of those
standards; 1060

(c) the Minister of Justice or the Minister of Finance to discharge any of their functions;

(d) the Registrar General to discharge his functions under the Charities Act 2014 and the
associated regulations. 106

(2) Section 31 does not preclude the disclosure of information to a police officer not below the rank
of inspector, or to the Director of Public Prosecutions, in relation to any criminal proceedings.

(3) Section 31 does not preclude the disclosure of information for the purpose of enabling or assisting
an authority in a country or territory outside Bermuda (a "foreign authority") to exercise functions
corresponding to a competent authority’s functions under this Act.

(4) But subsection (3) does not apply in relation to disclosures unless the competent authority is
satisfied that the foreign authority is subject to restrictions on further disclosure at least equivalent to
section 31 and this section.

[Section 32 subsection (4) amended by 2010:50 s. 8 effective 25 August 2010; Section 32 amended by
2010:50 s. 38 effective 25 August 2010; Section 32 amended by 2014:8 s. 16 effective 11 April 2014;
Section 32 subsection (1)(aa) inserted by 2016:45 s. 11B effective 5 August 2016; Section 32 subsection
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(1) amended by 2018:5 s. 4 effective 21 March 2018; amended by 2020:36 Sch. effective 1 November
2020]

CRIMINAL OFFENCES

33. _ Offences relating to registration or breach of a directive'°?

(1) A person, financial group, or entity'%63 is guilty of an offence if the person, financial group, or
entity 1964 1065 fails to comply with any requirement imposed under the following sections-

section 9 (carrying on business when not registered);

section 10(5) (failing to correct inaccuracy in application etc);

section 11(4) (false representation that authorised etc by competent authority '°6);
section 30C(1) or (2) (registration of regulated professional firms). 067

(1A) A person, financial group, or entity'%8 is guilty of an offence if the person, financial group, or
entity'%® breaches a directive issued by the Registrar under section 20A(1) or by a designated
professional body under section 30H(1). 1070 1071

(2) A person, financial group, or entity'972 1073 guilty of an offence under this section is liable-

(a) on summary conviction, to a fine of $25,000 or imprisonment for a term of 12 months or
to both;

(b) on conviction on indictment, to a fine of $100,000 or to imprisonment for a term of five
years or to both.

(3) A person, financial group, or entity'974 is not guilty of an offence under this section if the person,
financial group, or entity'075 1076 took all reasonable steps and exercised all due diligence to avoid
committing the offence.

[Section 33 amended by 2010:50 s. 39 effective 25 August 2010; Section 33 amended by 2018 : 51 s. 3
effective 10 August 2018; amended by 2020:36 Sch. effective 1 November 2020]

34. Offences relating to appeal tribunal

(1) A person who, having been required in accordance with regulations made under section 27 to
attend the appeal tribunal and give evidence, fails without reasonable excuse to attend or give evidence,
shall be guilty of an offence and liable on summary conviction to a fine of $10,000.

(2) A person who without reasonable excuse alters, suppresses, conceals, destroys or refuses to
produce any document which he has been required to produce in accordance with regulations under
section 27, or which he is liable to be so required to produce, shall be guilty of an offence and liable -

(@) on summary conviction to a fine of $25,000 or to imprisonment for six months or to both;

(b) on conviction on indictment to a fine of $50,000 or to imprisonment for two years or to
both.

35. Offence of disclosing restricted information

A person who discloses information in contravention of section 31 is guilty of an offence and is liable on
summary conviction to a fine of $50,000 or to imprisonment for two years or to both.
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FINAL PROVISIONS

36. Notices

(1) Subject to subsection (3), any notice or other document required or authorised by or under this
Act to be given to or served on any person may be given to or served on the person in question-

(a) by delivering it to him;
(b) by leaving it at his principal place of business; or

(c) by sending it to him at that address by facsimile, electronic mail or other similar means
which produce a document containing the text of the communication.

(2) Any such notice or document may in the case of a company be given or served-

(a) by delivering it to the company's principal place of business or registered office in
Bermuda; or

(b) by sending it by registered post addressed to the company's principal place of business
or registered office in Bermuda.

(3) No notice or document required by this Act to be given or served on a competent authority shall
be regarded as given or served until it is received; but such notice or document may be given by facsimile,
electronic mail or other similar means which produce a document containing the text of the
communication.

[Section 36 subsection (3) amended by 2010:50 s. 8 effective 25 August 2010]

37. Regulations and orders

(1) The Minister may make such regulations as the Minister considers necessary or expedient for the
implementation of this Act, and regulations may make different provision for different cases.

(2) Regulations made under this section and orders made under section 2(2) (definition of AML/ATF
regulated financial institution and financial group'%’7) and sections 20(4) and 301(4)'°’® (breach of certain
regulations may attract civil penalty) are subject to the affirmative resolution procedure.

(3) Orders made under section 4(1) (designation of professional bodies as supervisory authorities)
and regulations made under section 27 (appeals) are subject to the negative resolution procedure.

[Section 37 subsection (2) amended by 2010:50 s. 40 effective 25 August 2010; Section 37 subsection
(2) amended by 2018:51 s. 3 effective 10 August 2018]

38. Transitional

(1) A non-licensed AML/ATF regulated financial institution°”® that on the day of commencement of
this Act is carrying on business may continue to carry on business without being included in the register
(as required by section 8)-

(a) for a period not exceeding six months beginning with that date; and

(b) if within that period application is made for registration, until that application is disposed of
or withdrawn.

(2) Criminal proceedings shall not be instituted in respect of a contravention of section 30C committed
during the six month period beginning on the day of commencement of Part 4A.1080

[Section 38 amended by 2010:50 s. 41 effective 25 August 2010]
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39. Consequential amendments

(1) The Government Authorities (Fees) Act 1971 is amended in Part B of the First Schedule by
inserting in the proper place in alphabetical order the following-

"Appeal Tribunal constituted under section 25 of, and the Schedule to, the Proceeds of Crime
Regulations (Supervision and Enforcement) Act 2008".

(2) Section 3(1)(be) of the Bermuda Monetary Authority Act 1969 (power to supervise institutions in
relation to money laundering regulations) is repealed and replaced with the following-

"(be) to perform the duties conferred on it by section 5 of the Proceeds of Crime
Regulations (Supervision and Enforcement) Act 2008;".

(3) In the Fourth Schedule to the Bermuda Monetary Authority Act 1969 (fees) there shall be added
at the end the following-
"PROCEEDS OF CRIME REGULATIONS (SUPERVISION AND ENFORCEMENT) ACT 2008

Application fee under section 14(1) $100"

(4) In regulation 2 (interpretation) of the Proceeds of Crime (Anti-Money Laundering and Anti-
Terrorist Financing) Regulations 2008-

(a) in paragraph (1) in the definition of "financial institution" for "financial institution" substitute
"AML/ATF regulated financial institution", and put the definition in the appropriate place in
alphabetical order;

(b) in paragraph (1) in the definition of "supervisory authority" for "financial institution"
substitute "AML/ATF regulated financial institution";

(c) in paragraph (2) for " "financial institution” means" substitute " "AML/ATF regulated financial
institution" means".

(5) In regulation 4 of those Regulations (application), in paragraph (a) for “financial institution"
substitute "AML/ATF regulated financial institution".

(6) In regulations 10(2)(a), 10(2)(b), 11(2)(b), 12(1) and (2), 13(3) and (4), 14(2)(a), 14(2)(c)(i), 16(3)
and 16(4) of those Regulations, for “financial institution" in each place substitute "AML/ATF regulated
financial institution”.

40. Correction of errors relating to offences

(1) The Anti-Terrorism (Financial and Other Measures) Act 2004 is amended in section 13 (penalties)
by renumbering the section as subsection (1) and inserting after it the following-

"(2) A person guilty of an offence under section 10A (tipping off) shall be liable-

(a) on summary conviction, to a fine of $15,000 or imprisonment for three years or to

both;
(b) on conviction on indictment, to an unlimited fine or to imprisonment for ten years,
or to both."
(2) In regulation 19(1) of the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing)

Regulations 2008 (offences)-
(a) for "section 13(1), (2), (4) and (5)" substitute "section 13(1), (2), (3) and (4)"; and
(b) for "and 18(1)" substitute "17(1) and 18(1)".
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41. Commencement

This Act shall come into operation on such day as the Minister may appoint by notice published in the
Gazette; and the Minister may appoint different days for different provisions.
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SCHEDULE 1%
APPEAL TRIBUNAL - (SECTION 25)

1 Constitution of Tribunal

(1) The tribunal shall consist of a chairman, a deputy chairman and a panel of not less than five
members, appointed by the Minister by notice published in the Gazette.

(2) For the purpose of hearing an appeal under this Act, the tribunal shall be composed of-
(a) the chairman or deputy chairman; and
(b) two members selected by the chairman or, in his absence, the deputy chairman.

(3) There shall be paid to the members of the tribunal such remuneration and such allowances as
the Minister in consultation with the Minister of Finance may determine. 082

2 Appointments

(1) The chairman and deputy chairman shall hold office for a period of three years, and may be
reappointed from time to time for a like period.

(2) The members of the panel shall hold office for a period of two years, and may be reappointed
from time to time for a like period.

(3) During any period of time when the chairman or deputy chairman is absent from Bermuda or for
any other reason unable to act the Minister may, by notice published in the Gazette, appoint a person to
act in his place for that period of time, but shall not appoint a person unless that person is himself qualified
under paragraph 3.

(4) The chairman, deputy chairman or any member of the panel may at any time, except during the
course of proceedings before them under this Act, resign his appointment by notice in writing addressed
to the Minister.

3 Eligibility for appointment

(1) No person shall be qualified to be the chairman or deputy chairman unless he is a barrister and
attorney of at least ten years’ standing. No person shall be qualified to be a member of the panel unless
he has relevant experience or knowledge of the financial services industry.

(2) A person shall not be eligible for appointment as chairman, deputy chairman or a member of the
tribunal if he is or has at any time during the period of two years ending with his appointment been an
officer, servant or agent of the BMA.

4 Vacancies

Where, during any proceedings, a vacancy occurs in the membership of the tribunal it may, with the
consent of all parties, continue to act notwithstanding the vacancy; and no act, proceeding or
determination of a tribunal shall be called in question or invalidated by reason of the vacancy.

5 Tribunal autonomous

In the exercise of the powers conferred on it by this Act, the tribunal shall not be subject to the direction
or control of any other person or authority.

6 Proceedings

Parties to any proceedings before the tribunal may appear personally or be represented, by counsel or
otherwise.
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7 The tribunal may impose reporting restrictions where it considers it necessary or desirable to
protect the privacy of parties to a hearing.
8 Save as otherwise provided by this Act or in regulations made by the Minister regulating the

procedure to be followed by the tribunal, the tribunal shall regulate its own proceedings as it thinks fit.

[Schedule Heading amended by 2010:50 s. 42 effective 25 August 2010; Schedule 1 paragraph 1
amended by 2017:38 s. 10 effective 30 October 2017]
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SCHEDULE 2 - (SECTIONS 3 AND 11A)1083 1084 1085

REGULATED NON-FINANCIAL BUSINESSES AND PROFESSIONS

Column 1:

Non-financial business or profession

1. Casino operators

Column 2:

Required to meet the fit
and proper test in
section 11A

Yes

2. Dealers in high value goods. These are persons in the business of
dealing in high value goods who, in a transaction or series of linked
transactions, accept a total cash payment (in any currency) that is
equivalent to at least BMD $7,500.

Yes

[Schedule 2 inserted by 2010:50 s. 42 effective 25 August 2010; amended by 2015:35 s. 18 effective 6

November 2015; amended by 2016:45 s. 12 effective 1 December 2016]
[Assent Date: 23 December 2008]
[Operative Date: 1 January 2009]
[Amended by:

BR 1/2010

2009:50

2010:50

2010:43

2011:48

2012:35

2014:8

2015:35

2015:53

2016:45

2016:36

2017:10

2017:28

2017:38

2017:35

2018:5

2018:48

2018:51

2018:49
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2018:53
2019:2]
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BERMUDA

PROCEEDS OF CRIME (ANTI-MONEY LAUNDERING AND
ANTI-TERRORIST FINANCING SUPERVISION AND
ENFORCEMENT) DESIGNATION ORDER 2012

BR 64/2012

The Minister of Justice, in exercise of the power conferred by section 4 of the Proceeds of Crime (Anti-
Money Laundering and Anti-Terrorist Financing Supervision and Enforcement) Act 2008, makes the
following Order:

1. Citation

This Order may be cited as the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing
Supervision and Enforcement) Designation Order 2012.

2. Designation of Barristers and Accountants AML/ATF Board

The Barristers and Accountants AML/ATF Board is hereby designated as a supervisory authority in
relation to independent professionals as defined in regulation 2 of the Proceeds of Crime (Anti-Money
Laundering and Anti-Terrorist Financing) Regulations 2008.

Made this 10th day of August 2012
Minister of Justice
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BERMUDA

ANTI-TERRORISM (FINANCIAL AND OTHER MEASURES)
ACT 2004

2004:31
[Date of Assent: 17 December 2004]
[Operative Date: 7 March 2005]

WHEREAS it is expedient to make provision for cutting off the financing of terrorism; and for connected
purposes:

Be it enacted by the Queen's Most Excellent Majesty, by and with the advice and consent of the Senate
and the House of Assembly of Bermuda, and by the authority of the same, as follows:—

CHAPTER | - INTRODUCTORY

1. Short title and commencement

This Act may be cited as the Anti-Terrorism (Financial and Other Measures) Act 2004 and shall come
into operation on such day as the Minister may appoint by notice published in the Gazette.

2. Interpretation: general

In this Act, unless the contrary intention appears —
"act" and "action" include omission;

“AML/ATF regulated financial institution” has the meaning given in section 42A(1) of the Proceeds
Of Crime Act 1997;1086 1087 1088 1089 1090 1091 1092 1093 1094

"article" includes substance and any other thing;

“‘Bermuda Gaming Commission” has the meaning given in section 6 of the Gaming Act 2014;
10951096

"biological weapon" means'%%7

(a) any biological agent or toxin of a type and in a quantity that has no justification for
prophylactic, protective or other peaceful purposes; or

(b) any weapon, equipment or means of delivery designed to use biological agents or
toxins for hostile purposes or in armed conflict;

“business relationship” means a business, professional or commercial relationship between an
AML/ATF regulated financial institution or an insurer and a customer, which is expected
by the institution or insurer, when contact is first made between them, to have an element
of duration; 1098

“casino” has the meaning given in section 2 of the Gaming Act 2014; 10991100
“casino operator” has the meaning given in section 2 of the Gaming Act 2014; 11011102

"chemical weapon" means a weapon, other than one whose intended use is only for peaceful
purposes, purposes related to protection against toxic chemicals, legitimate military
purposes or purposes of enforcing the law, consisting of— 1103

(a) toxic chemicals and their precursors;
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(b) munitions and other devices designed to cause death or harm through the toxic
properties of toxic chemicals released by them; or

(c) equipment designed for use in connection with munitions and devices falling within
paragraph (b);

"Confiscated Assets Fund" means the Fund established under section 55A of the Proceeds of
Crime Act 1997;

"country" includes territory;

“dealers in high value goods” shall have the same meaning as in section 2(1) of the Proceeds of
Crime (Anti-Money Laundering and Anti-Terrorist Financing Supervision and
Enforcement) Act 2008;104

"designated person", in relation to a direction, means any of the persons in relation to whom the
direction is given;11%

“direction” means a direction issued by the Minister by order under section 12B;

“FIA” means the Financial Intelligence Agency established under section 3 of the Financial
Intelligence Agency Act 2007; 1106

“financial group” has the meaning given in section 42A(1) of the Proceeds of Crime Act 1997;11%7

“‘insurer” means a person, other than an insurer referred to in paragraph (c) of the definition
“AML/ATF regulated financial institution”, in section 42A(1) of the Proceeds of Crime Act
19971108 that is carrying on insurance business in Bermuda, as defined in section 1 of the
Insurance Act 1978;110°

“international organisation” means an organisation of which two or more sovereign powers, or the
governments of two or more sovereign powers, are members;'11°

"Minister" means the Minister responsible for justice;

“National Anti-Money Laundering Committee” means National Anti-Money Laundering Committee
established under section 49 of the Proceeds of Crime Act 1997;

"notice" means a notice in writing; 112
"nuclear weapon" includes a nuclear explosive device that is not intended for use as a weapon; "3
“patron” has the meaning given in section 2 of the Gaming Act 2014; 11141115

"premises" includes any place, and in particular includes a vehicle and a tent or moveable
structure;

“professional accountant” means an accountant who is a member of the ''®Chartered
Professional Accountants of Bermuda; "

“professional legal adviser’ means a barrister and attorney who is a member of the Bermuda Bar
Association. "8

"property" includes property wherever situated and whether real or personal, heritable or
moveable, and things in action and other intangible or incorporeal property;

"radiological weapon" means a device designed to cause destruction, damage or injury by means
of the radiation produced by the decay of radioactive material; and'''®

“real estate agent” means a person licensed under the Real Estate Brokers’ Licensing Act 2017
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“real estate broker” means a person licensed under the Real Estate Brokers’ Licensing Act 2017
as a broker; 1122

“‘Registrar” means the Registrar of Companies appointed under section 3 of the Companies Act
1981;1123

“relevant person” means a person to whom, in accordance with section 12A, regulations apply; 124

“terrorist financing” means an offence under section 5, 6, 7 or 8 or an act that would constitute
such an offence if carried out in Bermuda; 2%

"terrorist investigation" means an investigation of -
(a) the commission, preparation or instigation of acts of terrorism;
(b) an act which appears to have been done for the purposes of terrorism; or
(c) the commission, preparation or instigation of an offence under this Act;
"vehicle" includes an aircraft, hovercraft, train or vessel.

[section 2 amended by 2008:36 s. 2 effective 15 November 2008; section 2 amended by 2009:50 s. 2
effective 15 January 2010; section 2 definition “AML/ATF regulated financial institution” amended by
2012:35 s. 67 effective 1 January 2013; amended by 2014:8 s. 16 effective 11 April 2014; "Bermuda
Gaming Commission"'?5, "casino", "casino operator" and "patron" inserted by 2015:35 s. 18 effective 6
November 2015; "dealers in high value goods" and "real estate agent" inserted by 2016:45 s. 4 effective
5 August 2016; "AML/ATF reqgulated financial institution” amended by 2016:36 s. 71 effective 31 January
2017; "AML/ATF regulated financial institution" amended by 2017:10 s. 3 effective 24 March 2017; "real
estate agent" amended and "real estate broker" inserted by 2017:28 effective 2 October 2017, section 2
definition "AML/ATF requlated financial institution” amended by 2018:5 s. 10 effective 21 March 2018;
section 2 definition "relevant person" inserted by 2018:50 s. 6 effective 10 August 2018; section 2
definition "financial group” inserted by 2018:51 s. 6 effective 10 August 2018; section 2 definition
"AML/ATF regulated financial institution" deleted and substituted, and definition "insurer" amended by
2018:49 s. 5 effective 7 September 2018; amended by 2020:36 Sch. effective 1 November 2020]

3. Terrorism: interpretation

(1) In this Act "terrorism" means the use or threat of action where -
(a) the action falls within subsection (2);

(b) the use or threat is designed to influence the government or an international organisation
or intimidate the public or a section of the public; and'?7

(c) the use or threat is made for the purpose of advancing a political, religious, racial, ethnic
or philosophical, or ideological cause;'128

(2) Action falls within this section if it -

(a) involves serious violence against persons, including internationally protected persons
(including diplomats);12°

b) involves serious damage to property;

c) endangers a person's life, other than that of the person committing the action;

creates a serious risk to the health or safety of the public or a section of the public;'3°
is designed seriously to interfere with or seriously to disrupt an electronic system;

f) involves the unlawful seizure of aircraft in flight; or 1131
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involves unlawful violence against the safety of maritime navigation.''32
involves unlawful acts against the safety of civil aviation; "33

involves the seizure or detention of another person (“the hostage”) and threatens to kill, to
injure or to continue to detain the hostage; 134

involves nuclear material such that it—"13°
(i) involves serious interference with the physical protection of nuclear material; or

(i) involves an act that without lawful authority constitutes the receipt, possession,
use, transfer, alteration, disposal or dispersal of nuclear material,

and which causes or is likely to cause death or serious injury to any person or substantial
damage to property;

involves unlawful violence at airports serving international civil aviation; 136

involves unlawful violence against the safety of fixed platforms located on the continental
shelf; or'137

involves terrorist bombings, the unlawful and intentional delivery, placement, discharge or
detonation of an explosive or other lethal device in, into or against a place of public use,
a government facility, a public transportation system or an infrastructure facility. 138

(3) The use or threat of action falling within subsection (2) which involves the use of firearms or
explosives is terrorism whether or not subsection (I)(b) is satisfied.

(4) In this section -

(@)
(b)

(c)

(d)

(e)
(f)

"action" includes action outside Bermuda;

a reference to any person or to property is a reference to any person, or to property,
wherever situated;

a reference to the public includes a reference to the public of a country other than
Bermuda;

"explosive" means -

(i) an article or substance manufactured for the purpose of producing a practical effect
by explosion;

(i) materials for making an article or substance within subparagraph (i);

(iii) anything used or intended to be used for causing or assisting in causing an
explosion; and

(iv) a part of anything within subparagraph (i) or (iii);
"firearm" includes an air gun or air pistol; and

"the government" means the government of Bermuda or of a country (or a part of a
country) other than Bermuda.

[section 3 amended by 2008:36 s.3 effective 15 November 2008; Section 3 subsection (1)(c) deleted and
substituted by 2013 : 30 s. 6 effective 8 November 2013; Section 3 subsections (2)(h)-(m) inserted by
2013:30 s. 7 effective 8 November 2013]

4. Terrorist property: interpretation

(1) In this Act "terrorist property" means -
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money or other property which is likely to be used for the purposes of terrorism;

proceeds of the commission of acts of terrorism; and

proceeds of acts carried out for the purposes of terrorism.

(2) In subsection (1) a reference to proceeds of an act includes a reference to any property which
wholly or partly, and directly or indirectly, represents the proceeds of the act (including payments or other
rewards in connection with its commission).

5. Fund-raising

CHAPTER Il - OFFENCES

(1) A person commits an offence if he -

(@)
(b)

invites another to provide money or other property; and

intends that it should be used, or suspects that it may be used, for the purposes of—"13°

(i)
(ii)
(iif)

terrorism;
financing of terrorist organisations;'14°

financing of a person or persons participating in terrorist activity, "' whether or
not the money or other property is likely to be used or is in fact used for that activity
or for any other purpose; or 1142

financing of a person’s or persons’ travel to a country, other than that person’s or
persons country of nationality or residence, for the purpose of—1143

(A) the perpetration of;
(B) the planning or preparation of; or
(©) the participation in,

acts of terrorism or the providing or receiving of training for the purpose of terrorism.

(2) A person commits an offence if he -

(@)
(b)

receives money or other property; and

intends that it should be used, or suspects that it may be used, for the purposes of—"144

(i)
(ii)
(iif)

terrorism;
financing of terrorist organisations;'45

financing of a person or persons participating in terrorist activity, ''46 whether or
not the money or other property is likely to be used or is in fact used for that activity
or for any other purpose; or 1147

financing of a person’s or persons’ travel to a country, other than that person’s or
persons country of nationality or residence, for the purpose of—1148

(A) the perpetration of;
(B) the planning or preparation of; or
(©) the participation in,

acts of terrorism or the providing or receiving of training for the purpose of terrorism.
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(3) A person commits an offence if he -
(a) provides money or other property; and
(b) intends that it should be used, or suspects that it may be used, for the purposes of—"14°
0] terrorism;
(i) financing of terrorist organisations; 1150

(iii)  financing of a person or persons participating in terrorist activity, 15" whether or
not the money or other property is likely to be used or is in fact used for that activity
or for any other purpose; or'152

(iv)  financing of a person’s or persons’ travel to a country, other than that person’s or
persons country of nationality or residence, for the purpose of—1153

(A) the perpetration of;
(B) the planning or preparation of; or
©) the participation in,
acts of terrorism or the providing or receiving of training for the purpose of terrorism.

(4) In this section a reference to the provision of money or other property is a reference to its being
given, lent or otherwise made available, whether or not for consideration.

[Section 5 subsections (1)(b), (2)(b) and (3)(b) deleted and substituted by 2013:30 s. 8 effective 8
November 2013; subsections (1)(b), (2)(b) and (3)(b) amended by 2016:45 s. 5 effective 5 August 2016]

5A. _ Organising or directing others to commit offences''%*

It is an offence for a person to organise or direct another person to commit an offence specified in section
5.

[section 5A inserted by 2008:36 s.4 effective15 November 2008]

5B. _ Offences by bodies corporate etc.'!5®

(1) If an offence under this Act committed by a body corporate is shown-

(a) to have been committed with the consent or the connivance of an officer of the body
corporate; or

(b) to be attributable to any neglect on his part,

the officer as well as the body corporate is guilty of an offence and liable to be proceeded against and
punished accordingly.

(2) If an offence under this Act committed by a partnership is shown-
(@) to have been committed with the consent or the connivance of a partner; or
(b) to be attributable to any neglect on his part

the partner as well as the partnership is guilty of an offence and liable to be proceeded against and
punished accordingly.

(3) If an offence under this Act committed by an unincorporated association (other than a partnership)
is shown-

(a) to have been committed with the consent or the connivance of an officer of the association;
or
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(b) to be attributable to any neglect on his part

that officer as well as the association is guilty of an offence and liable to be proceeded against and
punished accordingly.

(4) If the affairs of a body corporate are managed by its members, subsection (1) applies in relation
to acts and defaults of a member in connection with his functions of management as if he were a director
of the body.

(5) Proceedings for an offence alleged to have been committed by a partnership or an unincorporated
association shall be brought in the name of the partnership or association (and not in that of its members).

(6) A fine imposed on a partnership or association on its conviction of an offence is to be paid out of
the funds of the partnership or association.

(7) In this section-
“officer”-

(a) in relation to a body corporate, means a director, manager, secretary, chief
executive, member of the committee of management, or a person purporting to act
in such capacity; and

(b) in relation to an unincorporated association, means any officer of the association
or any member of its governing body, or a person purporting to act in such capacity;
and

“partner” includes a person purporting to act as a partner.
[section 5B inserted by 2008:36 s.4 effective 15 November 2008]
6. Use and possession

(1) A person commits an offence if he uses money or other property for the purposes of terrorism.
(2) A person commits an offence if he -

(a) possesses money or other property; and

(b) intends that it should be used, or suspects that it may be used, for the purposes of
terrorism.
7. Funding arrangements

A person commits an offence if -

(a) he enters into or becomes concerned in an arrangement as a result of which money or
other property is made available or is to be made available to another; and

(b) he knows or suspects that it will or may be used for the purposes of terrorism.
8. Money laundering

(1) A person commits an offence if he enters into or becomes concerned in an arrangement which
facilitates the retention or control by or on behalf of another person of terrorist property -

(a
b

(
(c) by transfer to nominees; or
(

) by concealment;
)

by removal from the jurisdiction;

d) in any other way.
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(2) It is a defence for a person charged with an offence under subsection (1) to prove that he did not
know or suspect that the arrangement related to terrorist property.

9. Disclosure of information: duty

(1) This section applies where a person -

(a) believes, suspects or has reasonable grounds to suspect''® that another person is
committing or attempting to commit, or has committed, an offence''®” under any of
sections 5 to 8; and

(b) bases his belief or suspicion on information which comes to his attention in the course of
a trade, profession, business or employment.

(2) But this section does not apply if the information came to the person in the course of a business
in the regulated sector (as defined in paragraph 1(12) of Schedule 1 for the purposes of that paragraph).

(3) The person commits an offence if he does not disclose promptly''% to a the FIA'159 1160 -
(a) his belief, suspicion or reasonable grounds for suspicion''®'; and

(b) the information on which it is based.

(4) It is a defence for a person charged with an offence under subsection (3) to prove that he had a
reasonable excuse for not making the disclosure.
(5) Where -

(a) a person is in employment;

(b) his employer has established a procedure for the making of disclosures of the matters
specified in subsection (3); and

(c) he is charged with an offence under that subsection;

it is a defence for him to prove that he disclosed the matters specified in that section in accordance with
the procedure.

(6) Subsection (3) does not require disclosure by a professional legal adviser of -
(a) information which he obtains in privileged circumstances; or
(b) a belief or suspicion based on information which he obtains in privileged circumstances.

(7) For the purposes of subsection (6) information is obtained by an adviser in privileged
circumstances if it comes to him, otherwise than with a view to furthering a criminal purpose -

(a) from a client or a client's representative, in connection with the provision of legal advice
by the adviser to the client;

(b) from a person seeking legal advice from the adviser, or from the person's representative;
or

(c) from any person, for the purpose of actual or contemplated legal proceedings.

(8) For the purposes of subsection (I)(a) a person shall be treated as having committed an offence
under one of sections 5 to 8 if -

(a) he has taken an action or been in possession of a thing; and

(b) he would have committed an offence under one of those sections if he had been in
Bermuda at the time when he took the action or was in possession of the thing.

(9) A person guilty of an offence under this section shall be liable -
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(@) on summary conviction, to a fine of $15,000 or imprisonment for three years or both;

(b) on conviction on indictment, to an unlimited fine or imprisonment for ten years or both. 163

[section 9 subsection (3) amended by 2007:22 s. 22 effective 15 November 2008; subsection (9)
amended by 2013:30 s. 9 effective 8 November 2013; subsections (1) and (3) amended by 2017:10 s. 3
effective 24 March 2017; section 9 amended by 2018:51 s. 6 effective 10 August 2018]

10. Disclosure of information: permission

(1) A person may disclose to the FIA"64 -

(a) a suspicion or belief that any money or other property is terrorist property or is derived
from terrorist property;

(b) any matter on which the suspicion or belief is based.

(2) A person may make a disclosure to the FIA'18% in the circumstances mentioned in sections 9 (1)
and (3).

(3) Subsections (1) and (2) shall have effect notwithstanding any restriction on the disclosure of
information imposed by statute or otherwise.

(4) Where -
(a) a person is in employment; and

(b) his employer has established a procedure for the making of disclosures of the kinds
mentioned in subsection (1) and section 9(3);

subsections (1) and (2) shall have effect in relation to that person as if any reference to disclosure to the
FIA'188 included a reference to disclosure in accordance with the procedure.

[section 10 subsections (1), (2), and (4) amended by 2007:22 s. 22 effective 15 November 2008]
10A. Tipping-off'1%’
(1) A person is guilty of an offence if-

(a) he knows, suspects or has reasonable grounds to suspect''8 that a police officer is acting,
or is proposing to act, in connection with an investigation which is being, or is about to be,
conducted into terrorist financing; and

(b) he discloses to any other person information or any other matter which is likely to prejudice
that investigation or proposed investigation.

(2) A person is guilty of an offence if-

(a) he knows, suspects or has reasonable grounds to suspect''®® that a disclosure has been
made to the FIA under sections 9, 10 or paragraph 1 of Part 1 of Schedule 1; and

(b) he discloses to any other person—"'170

(i) his knowledge or suspicion that a disclosure or related information has been filed
with the FIA; or
(i) information or any other matter which is likely to prejudice any investigation which

might be conducted following such a disclosure.

(3) Nothing in subsection (1) or (2) makes it an offence for a professional legal adviser to disclose
any information or other matter-
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(@) to, or to a representative of, a client of his in connection with the giving by the adviser of
legal advice to the client; or

(b) to any person-
(i) in contemplation of, or in connection with, legal proceedings; and
(i) for the purpose of those proceedings;

but this subsection does not apply in relation to any information or other matter which is
disclosed with a view to furthering any criminal purpose.

(4) In proceedings against a person for an offence under subsection (1) or (2)(b)(ii)"""", it is a defence
that the person did not know or suspect or have reasonable grounds to suspect''’? that the disclosure
was likely to be prejudicial in the way there mentioned.

(5) No police officer or other person shall be guilty of an offence under this section in respect of
anything done by him in the course of acting in accordance with the enforcement, or intended
enforcement, of any provision of this Act or of any other statutory provision relating to terrorism, terrorist
property or the financing of terrorist organisations, individuals or activities. 1173

(6) No person shall be guilty of an offence under this section where he discloses information to a
supervisory authority in the course of it carrying out its statutory duties. 174

(7) For the purposes of this section, supervisory authority, shall have the same meaning as under
section 2 of the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing Supervision and
Enforcement) Act 2008. 1175

[section 10A inserted by 2008:36 s.5 effective 15 November 2008; subsection (2)(b) deleted and
substituted and subsection (4) amended by 2013:30 s. 10 effective 8 November 2013; subsections (1),
(2) and (4) amended and subsections (5) - (7) inserted by 2017:10 s. 3 effective 24 March 2017]

11. Disclosure of information: requlated and public sectors

Schedule 1, which makes special provision for the disclosure of information by persons in the regulated
and public sectors, shall have effect.

12. Cooperation with the FIA

(1) A person does not commit an offence under any of sections 5 to 8 if he is acting with the express
consent of the FIA'176,

(2) Subiject to subsections (3) and (4), a person does not commit an offence under any of sections 5
to 8 by involvement in a transaction or arrangement relating to money or other property if he discloses to
the FIAM77 -

(a) his suspicion or belief that the money or other property is terrorist property; and

(b) the information on which his suspicion or belief is based.
(3) Subsection (2) applies only where a person makes a disclosure -
(a) after he becomes involved in the transaction or arrangement concerned;
(b) on his own initiative; and
(c) promptly. 1178
(4) Subsection (2) does not apply to a person if -

(a) the FIA™79 forbids him to continue his involvement in the transaction or arrangement to
which the disclosure relates; and
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(b) he continues his involvement.

(5) It is a defence for a person charged with an offence under any of sections 5(2) and (3) and 6 to 8
to prove that -

(@) he intended to make a disclosure of the kind mentioned in subsections (2) and (3); and
(b) there is reasonable excuse for his failure to do so.

(6) Where -
(a) a person is in employment; and

(b) his employer has established a procedure for the making of disclosures of the same kind
as may be made to the FIA''0 under subsection (2);

this section shall have effect in relation to that person as if any reference to disclosure to the FIA'8
included a reference to disclosure in accordance with the procedure.

(7) A reference in this section to a transaction or arrangement relating to money or other property
includes a reference to use or possession.

[section 12 amended by 2007:22 s.22 effective 15 November 2008; section 12 heading changed by
deleting “police” and replacing with “the FIA” under the authority of the Computerization and Revision of
Laws Act 1989 s.11(m); Section 12 subsection (3)(c) amended by 2018:51 s. 6 effective 10 August 2018]

12A. Regulations'182

(1) The Minister may, after consulting the National Anti-Money Laundering Committee, make such
regulations as he thinks fit for the purposes of— 1183

(a) detecting and preventing the financing of terrorism; or

(b) detecting and preventing the financing of proliferation of weapons of mass destruction.
(2) Without prejudice to the generality of subsection (1), such regulations may in particular-

(a) require-

(i) such persons or classes of persons conducting businesses in the financial services
industry, falling within any one or more activities or operations for or on behalf of a
customer as may be prescribed by the Minister; 1184

(ilm)  such dealers in high value goods who, by way of business, accept a total cash
payment (in any currency) that is equivalent to at least BMD $7,500 in any single
transaction or series of linked transactions; 8>

(ib)  real estate agents, when they carry out transactions for their clients concerning the
buying and selling of real estate; 1186

(i) professional legal advisers and accountants in independent practice, who by way
of business provide legal or accountancy services to other persons when
participating in financial or real property transactions concerning a class of activity
specified in subsection (3); and for this purpose, a person participates in a
transaction by assisting in the planning or execution of the transaction or otherwise
acting for or on behalf of a client in the transaction;

(iii) casino operators, 187

and to establish and maintain procedures relating to the identification of clients,
the keeping of records, the making of records, the vetting of employees, the
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verification of the effective design and operation of anti-money laundering systems
and the training of employees; and '8

(b) create criminal offences of failing to comply with the regulations.
(2A) In the application of subsection (2) in relation to casino operators “client” means a patron. 1189
(3) For the purposes of subsection (2) (a) (ii), the following are specified activities-

a) buying and selling real property;

(

(b) managing of client monies, securities and other assets;

(c) management of bank, savings or securities accounts;

(d) organisation of contributions for the creation or management of companies;

(e) creation, operation or management of legal persons or arrangements, and buying and

selling business entities.
(4) Regulations made under this section are subject to the affirmative resolution procedure.

[section 12A inserted by 2008:36 s.6 effective 15 November 2008; subsection (2)(a) amended and
subsection (2A) inserted by 2015:35 s. 18 effective 6 November 2015; subsection (1) repealed and
replaced by 2015:53 s. 24 effective 1 January 2016; subsection (2)(a) amended by 2016:45 s. 6 effective
5 August 2016]

12B. Directions'1%0 1191

(1) The Minister may, by order, issue a direction to a relevant person''®? or a financial group 9 if—

(a) the Financial Action Task Force or the Caribbean Financial Action Task Force, "% has
advised that measures should be taken in relation to a country because of the risk of
terrorist financing being carried on—

(i) in the country;
(i) by the government of the country; or
(iii) by persons resident or incorporated in the country; or

(b) the Minister reasonably believes that there is a risk that terrorist financing is being carried
on—

(i) in a country;
(i) by the government of a country; or
(

iii) by persons resident or incorporated in the country, and that this poses a significant
risk to the national interests of Bermuda.

(2) The Minister may, by order, issue a direction to an AML/ATF regulated financial institution, to a
financial group''®® or to an insurer, if the Minister reasonably believes that—

(a) the development or production in a country of nuclear, radiological, biological or chemical
weapons or systems of delivery for such weapons; or

(b) the doing in a country of anything that facilitates the development or production of such
weapons or systems of delivery,

poses a significant risk to the national interests of Bermuda.

(3) A direction may be issued to—
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(a) a particular AML/ATF regulated financial institution, financial group''% or insurer;

(b) any description of AML/ATF regulated financial institutions, financial groups'9% or
insurers; or

(c) all AML/ATF regulated financial institutions, financial groups''®® and insurers.

(4) The requirements imposed by a direction must be proportionate to the seriousness of the risk,
having regard to the advice mentioned in subsection (1)(a) or the risk mentioned in subsection (1)(b) or
(2), as the case may be.

[Section 12B inserted by 2009:50 s. 3 effective 15 January 2010; Section 12B amended by 2018:50 s. 7
effective 10 August 2018; Section 12B amended by 2018:51 s. 6 effective 10 August 2018]

12C. Transactions and persons affected by directions

(1) A direction may impose requirements in relation to transactions or business relationships with—
(a) a person carrying on business in the country;
(b) the government of the country;
(c) a person resident or incorporated in the country.
(2) The direction may impose requirements in relation to—
(a) a particular person within subsection (1);
(b) any description of persons within that subsection; or
(c) all persons within that subsection.

(3) For the purposes of this section, a transaction or business relationship with a person or
government includes a transaction or business relationship with a third party that ultimately benefits, or
is intended to benefit, that person or government.

(4) A direction may make different provisions—
(a) in relation to different descriptions of persons to whom the direction is given; and
(b) in relation to different descriptions of transaction or business relationship.
[Section 12C inserted by 2009:50 s. 3 effective 15 January 2010]

12D. Requirements that may be imposed on financial institutions and financial groups''%°

A direction issued to a relevant person'?% or a financial group'?°" under section 12B may impose any of
the following requirements—

(a) customer due diligence;

(b) ongoing monitoring;

(c) systematic reporting;

(d) limiting or ceasing business.

[Section 12D inserted by 2009:50 s. 3 effective 15 January 2010; Section 12D amended by 2018:50 s. 8
effective 10 August 2018; Section 12D amended by 2018:51 s. 6 effective 10 August 2018]

12E. Requirements that may be imposed on insurers

A direction issued to an insurer under section 12B(2) may impose either or both of the following
requirements—
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(@) systematic reporting;

(b) limiting or ceasing business.
[Section 12E inserted by 2009:50 s. 3 effective 15 January 2010]
12F. Customer due diligence

(1) A direction may require a relevant person'?°? or a financial group'?®® to undertake enhanced
customer due diligence measures—

(a) before entering into a transaction or business relationship with a designated person; and
(b) during a business relationship with such a person.

(2) The direction may do either or both of the following—
(a) impose a general obligation to undertake enhanced customer due diligence measures;

(b) require a relevant person'?®* or a financial group'?® to undertake specific measures
identified or described in the direction.

(3) In this section, "customer due diligence measures" means measures to—
(a) establish the identity of the designated person,

(b) obtain information about the designated person, their business, and the source of their
funds; and

(c) assess the risk of the designated person being involved in terrorist financing.

[Section 12F inserted by 2009:50 s. 3 effective 15 January 2010; Section 12F amended by 2018:50 s. 8
effective 10 August 2018; Section 12F amended by 2018:51 s. 6 effective 10 August 2018]

12G. Ongoing monitoring

(1) A direction may require a relevant person'?% or a financial group'?’ to undertake enhanced
ongoing monitoring of any business relationship with a designated person.

(2) The direction may do either or both of the following—
(a) impose a general obligation to undertake enhanced ongoing monitoring;

(b) require a relevant person'?® or a financial group'®® to undertake specific measures
identified or described in the direction.

(3) In this section, “ongoing monitoring” of a business relationship means—

(@) scrutiny of transactions undertaken throughout the course of the relationship (including,
where necessary, the source of funds) to ensure that the transactions are consistent with
the knowledge of the relevant person'?'® and financial group'?'" of the customer, his
business and risk profile; and

(b) so far as practicable keeping the documents, data or information obtained for the purpose
of applying customer due diligence measures up-to-date.

[Section 12G inserted by 2009:50 s. 3 effective 15 January 2010; Section 12G amended by 2018:50 s. 8
effective 10 August 2018; Section 12G amended by 2018:51 s. 6 effective 10 August 2018]

12H. Systematic reporting

(1) A direction may require a relevant person'2'2, a financial group'?'® or an insurer to provide such
information and documents as may be specified in the direction relating to transactions or business
relationships with designated persons.
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(2) A direction imposing such a requirement must specify how the direction is to be complied with,
including—

(a) the person to whom the information and documents are to be provided; and

(b) the period within which, or intervals at which, information and documents are to be
provided.

(3) The power conferred by this section may not be exercised in relation to information or documents
in respect of which a claim to legal professional privilege could be maintained in legal proceedings.

(4) The exercise of the power conferred by this section and the provision of information under it is
not otherwise subject to any restriction on the disclosure of information, whether imposed by statute or
otherwise.

[Section 12H inserted by 2009:50 s. 3 effective 15 January 2010; Section 12H amended by 2018:50 s. 8
effective 10 August 2018; Section 12H(1) amended by 2018:51 s. 6 effective 10 August 2018]

12l. Limiting or ceasing business

A direction may require a relevant person'?'4, a financial group'?'® or an insurer not to enter into or
continue to participate in—

(a) a specified transaction or business relationship with a designated person;

(b) a specified description of transactions or business relationships with a designated person;
or

(c) any transaction or business relationship with a designated person.

[Section 121 inserted by 2009:50 s. 3 effective 15 January 2010; Section 121 amended by 2018:50 s. 8
effective 10 August 2018; Section 121 amended by 2018:51 s. 6 effective 10 August 2018]

12J. Making and giving effect to directions

(1) The Minister may vary or revoke a direction at any time.

(2) A direction ceases to have effect one year after the day on which it was made, without prejudice
to the making of further directions.

(3) A direction given to a description of AML/ATF regulated financial institutions, financial groups 216
or insurers or to all such institutions and insurers is a statutory instrument and subject to the negative
resolution procedure.

(4) A direction given to a particular person is not a statutory instrument. The Minister must give notice
of the direction to that person as soon as possible after issuing it.

[Section 12J inserted by 2009:50 s. 3 effective 15 January 2010; Section 12J amended by 2018:51 s. 6
effective 10 August 2018]

12K. Directions limiting or ceasing business: exemption by license

(1) An AML/ATF regulated financial institution, financial group'?'” or insurer that is subject to a
direction referred to in section 121 may apply to the Minister, in such form as the Minister may specify, to
exempt a specific transaction or business relationship or a description of transactions or business
relationships from the requirements of the direction.

(2) The applicant shall provide such information and documents as the Minister may require in
determining the application.

(3) The Minister may grant a license to the applicant exempting it from the requirements of the
direction in relation to the transactions or business relationships specified in the license with the persons
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designated in it, if the Minister is satisfied that the applicant’s participation in the transactions or business
relationships with those persons does not pose a risk to the national interests of Bermuda.

(4) The Minister, on his own initiative, may—

(a) grant a license to a particular AML/ATF regulated financial institution, financial group'%'8
or insurer or to a group of such institutions or insurers exempting them from the
requirements of a direction in relation to transactions or business relationships specified
in the license with persons designated in it; or

(b) grant a general license exempting all AML/ATF regulated financial institutions, financial
groups'?'® and insurers from the requirements of the direction in relation to transactions
or business relationships specified in the license with persons designated in it,

if the Minister is satisfied that the participation of those institutions or insurers in the specified transactions
or business relationships with the designated persons does not pose a risk to the national interests of
Bermuda.

(5) A license may be subject to such conditions as the Minister sees fit to impose and may be of the
same duration as the direction or subject to an earlier expiry date.

(6) The Minister may vary or revoke a license at any time.

(7) On the grant, variation or revocation of a license, the Minister must—

(a) in the case of a license granted to a particular person, give notice of the grant, variation
or revocation to that person; or

(b) in the case of a general license or a license granted to a description of persons, take such
steps as he considers appropriate to publicize the grant, variation or revocation of the
license.

[Section 12K inserted by 2009:50 s. 3 effective 15 January 2010; Section 12K amended by 2018:51 s. 6
effective 10 August 2018]

12L. Offence: failure to comply with a direction

(1) A person or financial group'??° who fails to comply with a requirement imposed by direction
commits an offence.

(2) Notwithstanding subsection (1), no offence is committed if the person or financial group'??' took
all reasonable steps and exercised all due diligence to ensure that the requirement would be complied
with.

(3) A person or financial group'??? guilty of an offence under this section is liable—
(a) on summary conviction, to a fine of $50,000; or

(b) on conviction on indictment to a fine of $750,000 or to imprisonment for a term of two
years or to both.

(4) Where a person or financial group'??3 is convicted of an offence under this section, he is not liable
to a civil penalty under any statutory provision in relation to the same matter.

[Section 12L inserted by 2009:50 s. 3 effective 15 January 2010; Section 12L amended by 2018:51 s. 6
effective 10 August 2018]

12M. Offences in connection with licenses

(1) A person commits an offence who for the purpose of obtaining a license under section 12K—
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(@) provides information that is false in a material respect or a document that is not what it
purports to be; and

(b) knows that, or is reckless as to whether, the information is false or the document is not
what it purports to be.

(2) A person guilty of an offence under this section is liable—
(a) on summary conviction, to a fine of $50,000; or

(b) on conviction on indictment to a fine of $750, 000 or to imprisonment for a term of two
years or to both.

[Section 12M inserted by 2009:50 s. 3 effective 15 January 2010]
12N. Report to Legislature

(1) As soon as reasonably practicable after the end of each calendar year, the Minister must—

(a) prepare a report about the exercise during that year of the Minister’s powers and functions
in relation to directions and licenses under this Act; and

(b) lay a copy of the report before both Houses of the Legislature.

(2) Subsection (1) does not apply in relation to a year if the Minister has not issued a direction
pursuant to those powers and functions at any time in that year.

[Section 12N inserted by 2009:50 s. 3 effective 15 January 2010]

120. Use of quidance'??*

(1) In determining whether a person or a financial group'??> has committed an offence under sections
5 to 92?6, or 12L'%%7, a court shall consider whether a defendant has followed any relevant guidance
which was at the time-

(a) issued by a supervisory authority;
(b) approved by the Minister; and'228

(c) published in a manner approved by the Minister as appropriate in his opinion to bring the
guidance to the attention of persons or financial groups'??° likely to be affected by it. 1230

(2) In this section “supervisory authority” means—"12%'

(a) the Bermuda Monetary Authority in relation to persons falling within section 12A(2)(a)(i),
being persons who are licensed, registered or otherwise exempted under any enactment
regulating the financial services industry;

(b) a professional body designated by the Minister under any enactment in relation to relevant
persons regulated by it;

(c) the Bermuda Gaming Commission in relation to casino operators; 232

(d) the Registrar as a supervisory authority in relation to relevant persons that are dealers in
high value goods; and 233 1234

(e) the Superintendent of Real Estate in relation to real estate brokers. 1235 1236

[section 12B inserted by 2008:36 s.6 effective 15 November 2008; Section 12B renumbered to Section
120 by 2009:50 s. 3 and amended by 2009:50 s. 4 effective 15 January 2010; Section 120 subsection
(1) amended by 2013:30 s. 11 effective 8 November 2013; Section 120(2) repealed and substituted by
2015:35 s. 18 effective 6 November 2015; Section 120 subsection (2) amended by 2016:45 s. 7 effective
5 August 2016; Section 120 subsection (2)(e) amended by 2017:28 effective 2 October 2017; Section
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120 amended by 2018:51 s. 6 effective 10 August 2018; amended by 2020:36 Sch. effective 1 November
2020]

13. Penalties

(1) A person guilty of an offence under any of sections 5 to 8 shall be liable -

(a) on summary conviction, to a fine of $50,000 or to imprisonment for five years, or to both;
1237

(b) on conviction on indictment, to an unlimited fine or to imprisonment for twenty years, or to
both. 1238

(2) A person guilty of an offence under section 10A (tipping off) shall be liable -
(a) on summary conviction, to a fine of $15,000 or imprisonment for three years or to both;

(b) on conviction on indictment, to an unlimited fine or to imprisonment for ten years, or to
both.12%°

[section 13 amended by 2008:49 s.40(1) effective 1 January 2009; Section 13 subsection (1) amended
by 2018:51 s. 6 effective 10 August 2018]

14. Forfeitures

(1) The court by or before which a person is convicted of an offence under any of sections 5 to 8 may
make a forfeiture order in accordance with the provisions of this section.

(2) Where a person is convicted of an offence under section 5(1) or (2) or 6, the court may order the
forfeiture of any money or other property -

(a) which, at the time of the offence, he had in his possession or under his control; and

(b) which, at that time, he intended should be used, or suspected might be used, for the
purposes of terrorism.

(3) Where a person is convicted of an offence under section 5(3) the court may order the forfeiture
of any money or other property -

(a) which, at the time of the offence, he had in his possession or under his control; and

(b) which, at that time, he knew suspected would or might be used for the purposes of
terrorism.

(4) Where a person is convicted of an offence under section 7 the court may order the forfeiture of
the money or other property -

(a) to which the arrangement in question related; and

(b) which, at the time of the offence, he knew or suspected would or might be used for the
purposes of terrorism.

(5) Where a person is convicted of an offence under section 8 the court may order the forfeiture of
the money or other property to which the arrangement in question related.

(6) Where a person is convicted of an offence under any of sections 5 to 8, the court may order the
forfeiture of any money or other property which wholly or partly, and directly or indirectly, is received by
any person as a payment or other reward in connection with the commission of the offence.

(7) Where a person other than the convicted person claims to be the owner of or otherwise interested
in anything which can be forfeited by an order under this section, the court shall give him an opportunity
to be heard before making an order.
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(8) Schedule 2 (which makes further provision in relation to forfeiture orders under this section) shall
have effect.

15. Forfeiture of terrorist cash

(1) Schedule 3 (which makes provision for enabling cash which -
(a) is intended to be used for the purposes of terrorism; or
(b) is, or represents, property obtained through terrorism,
to be forfeited in civil proceedings before a magistrate's court) shall have effect.

(2) The powers conferred by Schedule 3 are exercisable in relation to any cash whether or not
proceedings have been brought for an offence in connection with the cash.

(3) Expressions used in this section have the same meanings as in Schedule 3.
15A. Prohibition of double jeopardy'?4

No person shall be tried for an offence under this Act if the person has been charged with an offence
under the Terrorist-Asset Freezing etc. Act 2010 (Overseas Territories) Order 20111241,

[section 15A inserted by 2008:36 s.7 effective 15 November 2008; amended by 2013:30 s. 12 effective
8 November 2013]

CHAPTER lll - ACCOUNT MONITORING ORDERS

16. Account monitoring orders

Schedule 4 (account monitoring orders) shall have effect.
CHAPTER IV - TERRORIST FINANCE OFFENCES: JURISDICTION

17. Terrorist finance: things done outside Bermuda
(1) If -

(a) a person does anything outside Bermuda; and

(b) his action would have constituted the commission of an offence under any of sections 5
to 8 if it had been done in Bermuda, he shall be guilty of the offence.

(2) For the purposes of subsection (I)(b), section 8(1)(b) shall be read as if for "the jurisdiction" there
were substituted "a jurisdiction".

CHAPTER V - GENERAL

18. Police powers

(1) A power conferred by virtue of this Act on a police officer -

(a) is additional to powers which he has at common law or by virtue of any other law in force
in Bermuda; and

(b) shall not be taken to affect those powers.

(2) A police officer may if necessary use reasonable force for the purposes of exercising a power
conferred on him by virtue of this Act.

conyers.com | 223



ANTI-TERRORISM (FINANCIAL AND OTHER MEASURES) ACT 2004

(3) Where anything is seized by a police officer under a power conferred by virtue of this Act, it may
(unless the contrary intention appears) be retained for so long as is necessary in all the circumstances
for the purposes of this Act.

(4) An offence under this Act is an offence for which a person may be arrested without warrant; and
the provisions of section 454 of the Criminal Code Act 1907 shall apply to offences under this Act as they
apply to offences under that Act.

19. Production orders

(1) Section 37 of the Proceeds of Crime Act 1997 (production orders) applies (with appropriate
modification) for the purposes of an investigation into offences under sections 5 to 8 of this Act as it
applies for the purposes of investigations into the matters specified in paragraphs (a) to (c) of section
37(1) of that Act.

(2) Section 38 of the Proceeds of Crime Act 1997 (failure to comply with production orders) applies
(with appropriate modification) to production orders made pursuant to subsection (1) of this section as it
applies to production orders made pursuant to section 37 of that Act.

20. Search warrants

Section 39 of the Proceeds of Crime Act 1997 (search warrants) applies (with appropriate modification)
for the purposes of investigations into offences under sections 5 to 8 of this Act as it applies for the
purposes of investigations into the matters specified in paragraphs (a) to (c) of section 39(1) of that Act.

21. Offences of prejudicing investigation

Section 42 of the Proceeds of Crime Act 1997 (offence of prejudicing investigation) applies (with
appropriate modification) in relation to investigations into offences under sections 5 to 8 of this Act as it
applies in relation to investigations into criminal conduct under that Act.

22. Consent to prosecution

Proceedings for an offence under this Act shall not be instituted without the consent of the Director of
Public Prosecutions.

23. Disapplication of section 9 with respect to requlators etc.

(1) Section 9 shall not apply to the Bermuda Monetary Authority.

(2) The Minister may by order provide for section 9 not to apply to persons who are in his opinion
performing or connected with the performance of regulatory, supervisory, investigative or registration
functions of a public nature.

(3) An order made under this section -
(a) may make different provision for different purposes;
(b) may make provision which is to apply only in specified circumstances; and

(c) may make provision which applies only to particular persons or persons of a particular
description.

24. Evidence
(1) A document which purports to be -

(@) an order made by the Minister for the purposes of paragraph 19 of Schedule 2 or
paragraph 19 of Schedule 3; and

(b) signed by him or on his behalf;
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shall be received in evidence and shall, until the contrary is proved, be deemed to have been made by
the Minister.

(2) A document bearing a certificate which -
(@) purports to be signed by or on behalf of the Minister; and

(b) states that the document is a true copy of an order made by the Minister for the purposes
of a provision mentioned in subsection (I)(a);

shall be evidence of the document in legal proceedings.

(3) No person shall be guilty of an offence, or be liable to any penalty, by reason of an order made
by the Minister in respect of anything done or omitted before the coming into operation of that order.

25. Orders and directions

(1) The Minister may make any order or direction authorised to be made under this Act.

(2) An order made or a direction given under this Act may be varied or revoked by a further such
order or direction, as the case may be.

(3) An statutory instrument made under this Act is subject to negative resolution procedure.
26. Section 55A of Proceeds of Crime Act 1997 amended

Section 55A of the Proceeds of Crime Act 1997 (confiscated assets fund) is amended —

(a) by inserting the following paragraph after paragraph (b) of subsection (2) —

"(ba) cash or property forfeited or confiscated under the Anti-Terrorism (Financial and
Other Measures) Act 2004";

(b) by inserting "terrorist financing" after "drug trafficking" in paragraph (a)(i) of subsection (3);
and

(c) by inserting "or the Anti-Terrorism (Financial and Other Measures) Act 2004" at the end
of paragraphs (d) and (e) of subsection (3).

SCHEDULE 1 (SECTION 11)
DISCLOSURE OF INFORMATION: REGULATED AND PUBLIC SECTORS
PART 1 - REGULATED SECTOR

1. Failure to disclose

(1) A person commits an offence if each of the following conditions is satisfied.

(2) The first condition is that he knows, suspects or has reasonable grounds to suspect'?*? that
another person is committing or attempting to commit, or has committed, an offence'?® under any of
sections 5 to 8.

(3) The second condition is that the information or other matter on which his knowledge or suspicion
is based came to him in the course of a business in the regulated sector.

(4) The third condition is that he does not promptly disclose the information or other matter to the FIA
or a nominated officer after the information or other matter comes to him244 1245,

(5) But a person does not commit an offence under this paragraph if -

(a) he has a reasonable excuse for not disclosing the information or other matter; or
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(b) he is a professional legal adviser and the information or other matter came to him in
privileged circumstances.

(6) In deciding whether a person committed an offence under this paragraph the court must consider
whether he followed any relevant guidance which was at the time concerned -

(a) issued by a supervisory authority or any other appropriate authority;
(b) approved by the Minister; and

(c) published in a manner approved by the Minister as appropriate in his opinion to bring the
guidance to the attention of persons likely to be affected by it.

(7) A certificate signed by or behalf of the Minister (or a true copy of such a certificate) that a matter
was, or was not, approved by the Minister at any material time for the purposes of subparagraph (6) shall
be conclusive evidence of that fact in any legal proceedings, and a document which purports to be such
a certificate (or to be a true copy of such a certificate) shall be received in evidence in any legal
proceedings and shall, until the contrary is proved, be deemed to be such a certificate (or such a copy).

(8) A disclosure to a nominated officer is a disclosure which -

(a) is made to a person nominated by the alleged offender's employer to receive disclosures
under this paragraph; and

(b) is made in the course of the alleged offender's employment and in accordance with the
procedure established by the employer for the purpose

(9) Information or other matter comes to a professional legal adviser in privileged circumstances if it
is communicated or given to him -

(a) by (or by a representative of) a client of his in connection with the giving by the adviser of
legal advice to the client;

(b) by (or by a representative of) a person seeking legal advice from the adviser; or
(c) by a person in connection with legal proceedings or contemplated legal proceedings.

(10)  But subparagraph (9) does not apply to information or other matter which is communicated or
given with a view to furthering a criminal purpose.

(11)  For the purposes of subparagraph (2) the other person is taken to have committed an offence
there mentioned if -

(a) he has taken an action or been in possession of a thing; and

(b) he would have committed an offence if he had been in Bermuda at the time when he took
the action or was in possession of the thing.

(12)  For the purposes of this paragraph a business is in the regulated sector if it is for the time being
specified as being in the regulated sector, or if it belongs to a class of businesses that is for the time
being specified as being in the regulated sector, by order made by the Minister.

(13)  For the purposes of this paragraph a supervisory authority, in relation to a business or a class of
businesses within the regulated sector, is any authority that is for the time being specified in that behalf
by order made by the Minister, and any such order may specify an authority as a supervisory authority in
relation to a particular business within that sector or in relation to a particular class or particular classes
of businesses within that sector or in relation to businesses within that sector in general

(14) For the purposes of this paragraph an appropriate body is any body which regulates or is
representative of any trade, profession, business or employment carried on by the alleged offender.
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(15) A person guilty of an offence under this paragraph is liable -

(a) on summary conviction, to a fine of $10,000 or to imprisonment for six months, or to both,

or
(b) on conviction on indictment, to a fine of $100,000 or to imprisonment for five years, or to
both.
2. Protected disclosures

(1) A disclosure which satisfies the following three conditions is not to be taken to breach any
restriction on the disclosure of information (however imposed).

(2) The first condition is that the information or other matter disclosed came to the person making the
disclosure (the discloser) in the course of a business in the regulated sector.

(3) The second condition is that the information or other matter causes the discloser to know or
suspect that another person has committed an offence under any of sections 5 to 8.

4) The third condition is that the disclosure is made to the FIA or a nominated officer'24¢ promptly 1247
after the information or other matter comes to the discloser.

(5) A disclosure to a nominated officer is a disclosure which -

(a) is made to a person nominated by the discloser's employer to receive disclosures under
this paragraph; and

(b) is made in the course of the discloser's employment and in accordance with the procedure
established by the employer for that purpose.

(6) A business is within the regulated sector for the purposes of this paragraph if it is such a business,
in accordance with sub-paragraph (12) of paragraph 1, for the purposes of that paragraph.

[Part | of Schedule 1 amended in paragraph 1(4) and 2(4) by 2007:22 s. 22 effective 15 November 2008;
Part 1 paragraph 1(2) amended by 2017:10 s. 3 effective 24 March 2017; Part 1 of Schedule 1 amended
in paragraphs 1(2), 1(4) and 2(4) by 2018:51 s. 6 effective 10 August 2018]

PART 2 - PUBLIC SECTOR

3. Authorised or required disclosures

(1) Notwithstanding any restriction otherwise imposed by any law for the time being in force in
Bermuda on the disclosure by a specified public officer or a specified public authority of information
obtained in an official capacity by that officer or authority, that officer or authority may, and shall if so
directed by the Minister under this paragraph, disclose such information for any of the purposes to which
this paragraph applies.

(2) A direction given by the Minister under this paragraph may specify the information to be disclosed,
the person or authority to whom it is to be disclosed and the manner in which, and any conditions subject
to which, it is to be disclosed.

(3) The information that may, or may be directed to be, disclosed under this paragraph includes
information obtained before the commencement of this paragraph.

(4) It is an offence to fail to comply with a direction given by the Minister under this paragraph, and
any person guilty of such an offence shall be liable -

(a) on summary conviction, to a fine of $10,000 or to imprisonment for six months, or to both;
or
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(b) on conviction on indictment, to a fine of $100,000 or to imprisonment for five years, or to
both.

The purposes to which this paragraph applies are -

(@) the purposes of any terrorist finance criminal investigation which is being or may be carried
out, whether in Bermuda or elsewhere;

(b) the purposes of any terrorist finance criminal proceedings which have been or may be
initiated, whether in Bermuda or elsewhere;

(c) the purposes of the initiation or bringing to an end of any such investigation or
proceedings;

(d) the purpose of facilitating a determination of whether any such investigation or
proceedings should be initiated or brought to an end.

Nothing in this paragraph shall be taken to prejudice any power to disclose information which

exists apart from this paragraph.

(7)

In this paragraph -
"conduct" includes acts, omissions and statements;
"information" includes documents;

"specified public authority" means an authority that is for the time being specified for the purposes
of this paragraph by an order made by the Minister;

"specified public officer" means any person holding or acting in any office that is for the time being
specified for the purposes of this paragraph by an order made by the Minister;

"terrorist finance criminal investigation" means an investigation of any conduct which -
(a) constitutes one or more terrorist finance offences; or

(b) is, or corresponds to, conduct which, if it all took place in Bermuda, would
constitute such an offence or such offences;

and includes an investigation of any alleged or suspected such conduct and an
investigation of whether any such conduct has taken place;

"terrorist finance criminal proceedings" means proceedings for a terrorist finance offence or, if
they are proceedings outside Bermuda, for an offence or offences substantially
corresponding to a terrorist finance offence; and

"terrorist finance offence" means an offence under any of sections 5 to 8.

Restriction on disclosure of information for overseas purposes

(2)

The Minister may give a direction which -

(a) specifies any overseas proceedings or overseas investigation or any description of such
proceedings or investigations; and

(b) prohibits, either absolutely or in such cases, or subject to such conditions as to consent
or otherwise, as may be specified in the direction, the making of any relevant disclosures
for the purposes of those proceedings or that investigation or, as the case may be,
proceedings or investigations of that description.

In subparagraph (1) the reference, in relation to a direction, to a relevant disclosure is a reference

to a disclosure which -
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(@) is authorised by paragraph 3 or by or under any other law for the time being in force in
Bermuda; and

(b) is a disclosure of such information as is described in the direction.

(3) A person who discloses any information in contravention of a direction under this paragraph shall
be guilty of an offence and shall be liable -

(a) on summary conviction, to a fine of $5,000 or to imprisonment for three months, or to both;

(b) on conviction on indictment, to a fine of $50,000 or imprisonment for two years, or to both;
(4) In this paragraph —

"information" includes documents;

"overseas investigation" means a terrorist finance criminal investigation (as defined in paragraph
3(7)) which is being, or will or may be, conducted by an authority of a country outside
Bermuda;

"overseas proceedings" means terrorist finance criminal proceedings (as defined in paragraph
3(7)) which are taking place, or will or may take place, in a country outside Bermuda.
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SCHEDULE 2 - (SECTION 14)
FORFEITURE ORDERS

PART 1 - BERMUDA ORDERS

1. Interpretation
In this Schedule -

"forfeiture order" means an order made by a court under section 14; and

"forfeited property" means the money or other property to which a forfeiture order applies.

2. Implementation of forfeiture orders

(1) Where a court makes a forfeiture order it may make such other provision as appears to it to be
necessary for giving effect to the order, and in particular it may -

(@) require any of the forfeited property to be paid or handed over to the proper officer or to a
police officer ;

(b) direct any of the forfeited property other than money or land to be sold or otherwise
disposed of in such manner as the court may direct and the proceeds (if any) to be paid
to the proper officer;

(c) appoint a receiver to take possession, subject to such conditions and exceptions as may
be specified by the court, of any of the forfeited property, to realise it in such manner as
the court may direct and to pay the proceeds to the proper officer;

(d) direct a specified part of any forfeited money, or of the proceeds of the sale, disposal or
realisation of any forfeited property, to be paid by the proper officer to a specified person
falling within section 14(7).

(2) A forfeiture order shall not come into force until there is no further possibility of it being varied or
set aside on appeal (disregarding any power of a court to grant leave to appeal out of time).

(3) In subparagraphs (1)(b) and (d) a reference to the proceeds of the sale, disposal or realisation of
property is a reference to the proceeds after deduction of the costs of sale, disposal or realisation.

3. Remuneration of receiver

(1) A receiver appointed under paragraph 2 shall be entitled to be paid his remuneration and
expenses out of the proceeds of the property realised by the receiver and paid to the proper officer under
paragraph 2(1)(c).

(2) If and so far as those proceeds are insufficient, the receiver shall be entitled to be paid his
remuneration and expenses out of the Confiscated Assets Fund.

(3) A receiver appointed under paragraph 2 shall not be liable to any person in respect of any loss or
damage resulting from action -

(a) which he takes in relation to property which is not forfeited property, but which he
reasonably believes to be forfeited property;

(b) which he would be entitled to take if the property were forfeited property; and

(c) which he reasonably believes that he is entitled to take because of his belief that the
property is forfeited property.

(4) Subparagraph (3) does not apply in so far as the loss or damage is caused by the receiver's
negligence.

conyers.com | 230



ANTI-TERRORISM (FINANCIAL AND OTHER MEASURES) ACT 2004

4. Meaning of "proper officer"

(1) In paragraphs 2 and 3 "the proper officer" means the person holding or acting in the office

(however styled) of clerk to the court by which the forfeiture order was made.

(2) The proper officer shall issue a certificate in respect of a forfeiture order if an application is made
y -

(a) the prosecutor in the proceedings in which the forfeiture order was made;
(b) the defendant in those proceedings; or
(c) a person whom the court heard under section 14(7) before making the order.

(3) The certificate shall state the extent (if any) to which, at the date of the certificate, effect has been
given to the forfeiture order.

5. Restraint orders

(1) The Supreme Court may make a restraint order under this paragraph where -
(a) proceedings have been instituted for an offence under any of sections 5 to 8;
(b) the proceedings have not been concluded;
(c) an application for a restraint order is made to the Supreme Court by the prosecutor; and
(

d) a forfeiture order has been made, or it appears to the Supreme Court that a forfeiture order
may be made, in the proceedings for the offence.

(2) The Supreme Court may also make a restraint order under this paragraph where -

(a) a criminal investigation has been started with regard to an offence under any of sections
5 to 8;

(b) an application for a restraint order is made to the Supreme Court by a person who the
Supreme Court is satisfied will have the conduct of any proceedings for the offence; and

(c) it appears to the Supreme Court that a forfeiture order may be made in any proceedings
for the offence.

(3) A restraint order prohibits a person to whom notice of it is given, subject to any conditions and
exceptions specified in the order, from dealing with property in respect of which a forfeiture order has
been or could be made in any proceedings referred to in subparagraph (1) or (2).

(4) An application for a restraint order may be made ex parte to a judge in Chambers.

(5) In this paragraph a reference to dealing with property includes a reference to removing the
property from Bermuda.

(6) In this paragraph "criminal investigation" means an investigation which police officers or others
have a duty to conduct with a view to it being ascertained whether a person should be charged with an
offence.

6. Restraint orders: discharge of order

(1) A restraint order shall provide for notice of it to be given to any person affected by the order.

(2) A restraint order may be discharged or varied by the Supreme Court on the application of a person
affected by it.

(3) A restraint order made under paragraph 5(1) shall in particular be discharged on an application
under subparagraph (2) if the proceedings for the offence have been concluded.
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(4) A restraint order made under paragraph 5(2) shall in particular be discharged on an application
under subparagraph (2) -

(a) if no proceedings in respect of offences under any of sections 5 to 8 are instituted within
such time as the Supreme Court considers reasonable; or
(b) if all proceedings in respect of offences under any of sections 5 to 8 have been concluded.
7. Restrain orders: power to seize property

(1) A police officer may seize any property subject to a restraint order for the purpose of preventing
it from being removed from Bermuda.

(2) Property seized under this paragraph shall be dealt with in accordance with the Supreme Court's
directions.

8. Restraint orders: land charges and registration

(1) Any provision of any law in force in Bermuda with respect to land charges -

(a) shall apply in relation to restraint orders as they apply in relation to orders affecting land
made by the court for the purpose of enforcing judgments or recognizances; and

(b) shall apply in relation to applications for restraint orders as they apply in relation to other
pending land actions.

(2) Where a restraint order is made under paragraph 5(1) or an application for such an order is made,
the prosecutor in the proceedings for the offence shall be treated for the purposes of any provision relating
to inhibitions contained in any law in force in Bermuda with respect to land as a person interested in
respect of any land to which the restraint order or the application for the restraint order relates.

(3) Where a restraint order is made under paragraph 5(2) or an application for such an order is made,
the person who the Supreme Court is satisfied will have the conduct of any proceedings for an offence
under any of sections 5 to 8 shall be treated for the purposes of any such provision as is referred to in
subparagraph (2) as a person interested in respect of any land to which the restraint order or the
application for a restraint order relates.

9. Compensation

(1) This paragraph applies where a restraint order is discharged under paragraph 6(4)(a).

(2) This paragraph also applies where a forfeiture order or a restraint order is made in or in relation
to proceedings for an offence under any of sections 5 to 8 which -

(a) do not result in conviction for an offence under any of those sections;

(b) result in conviction for an offence under any of those sections in respect of which the
person convicted is subsequently pardoned by Her Majesty; or

(c) result in conviction for an offence under any of those sections which is subsequently
quashed.

(3) A person who has an interest in any property which was subject to the order may apply to the
Supreme Court for compensation.

(4) The Supreme Court may order compensation to be paid to the applicant if satisfied -

(a) that there was a serious default on the part of a person concerned in the investigation or
prosecution of the offence;
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(b) that the person concerned was or was acting as a member of the police service or was or
was acting under the authority of the Attorney General or the Director of Public
Prosecutions;

(c) that the applicant has suffered loss in consequence of anything done in relation to the
property by or in pursuance of the forfeiture order or restraint order; and

(d) that, having regard to all the circumstances, it is appropriate to order compensation to be
paid.

(5) The Supreme Court shall not order compensation to be paid where it appears to it that
proceedings for the offence would have been instituted even if the serious default had not occurred.

(6) Compensation payable under this paragraph shall be paid out of the Confiscated Assets Fund.
10 Proceedings for an offence: timing

(1) For the purpose of this Part of this Schedule, proceedings for an offence are instituted -
(a) when a summons or warrant is issued, or a complaint is laid, in respect of the offence;

(b) when a person is charged with the offence after being taken into custody without a warrant;
or

(c) when a bill of indictment charging a person with the offence is preferred.

(2) Where the application of subparagraph (1) would result in there being more than one time for the
institution of proceedings they shall be taken to be instituted at the earliest of those times.

(3) For the purposes of this Part of this Schedule proceedings are concluded -

(a) when a forfeiture order has been made in those proceedings and effect has been given to
it in respect of all the forfeited property; or

(b) when no forfeiture order has been made in those proceedings and there is no further
possibility of one being made as a result of an appeal (disregarding any power of a court
to grant leave to appeal out of time).

PART 2 - EXTERNAL ORDERS

11. Enforcement of orders made in designated countries

(1) The Minister may by order make provision for the purpose of enabling the enforcement in
Bermuda of external orders.

(2) An "external order" means an order -

(a) which is made in a country that is designated for the purposes of this paragraph by the
order made by the Minister; and

(b) which makes relevant provision.
(3) "Relevant provision" means -
(a) provision for the forfeiture of terrorist property ("an external forfeiture order"); or

(b) provision prohibiting dealing with property which is subject to an external forfeiture order
or in respect of which such an order could be made in proceedings which have been or
are to be instituted in the designated country ("an external restraint order").

(4) An order made by the Minister under this paragraph may, in particular, include provision -
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(@) which, for the purpose of facilitating the enforcement of an external order that may be
made, has effect at times before there is an external order to be enforced:;

(b) which disapplies, or qualifies or modifies the application of, any of the provisions of
subparagraphs (6)(b) and (7) to (14) of this paragraph to or in relation to any specified
external order (or any specified class of such orders) made in a specified designated
country;

(c) for the proof of any matter relevant for the purposes of anything falling to be done in
pursuance of the order made by the Minister.

(5) An order made by the Minister under this paragraph may also make provision with respect to
anything falling to be done on behalf of Bermuda in a designated country in relation to proceedings in
that country for or in connection with the making of an external order.

(6) An external order shall be enforced in Bermuda only in accordance with -
(a) the provisions of, or any provisions made under, this paragraph, and

(b) any provisions made by rules of court as to the manner in which, and the conditions subject
to which, such orders are to be enforced there.

(7) On an application made to it in accordance with rules of court for registration of an external order
made in a designated country, the Supreme Court shall direct that the order shall, in accordance with
such rules, be registered in that Court.

(8) Rules of court shall also make provision -

(a) for cancelling or varying the registration of an external forfeiture order when effect has
been given to it, whether in Bermuda or elsewhere, in respect of all or, as the case may
be, part of the money or other property to which the order applies; and

(b) for cancelling or varying the registration of an external restraint order which has been
discharged or varied by the court by which it was made.

(9) If an external forfeiture order is registered under this paragraph, the Supreme Court shall have,
in relation to that order, the same powers as a court has under paragraph 2(1) to give effect to a forfeiture
order made by it; and -

(a) paragraphs 3 and 4 shall apply accordingly; and

(b) after making any payments required by virtue of paragraph 2(1)(d) or (3), the balance of
any sums received by the proper officer (as defined by paragraph 4(1)) by virtue of an
order made under this subparagraph shall be paid by him to the Minister.

(10)  If an external restraint order is registered under this paragraph -
(a) paragraphs 7 and 8 shall apply as they apply to a restraint order under paragraph 5; and

(b) the Supreme Court shall have the like power, in relation to proceedings brought or likely
to be brought for that order, to make an order for inspection of property or for related
matters as it would have, under any law for the time being in force in Bermuda, if those
proceedings had been brought or were likely to be brought in the Supreme Court.

(11) In addition, if an external order is registered under this paragraph -

(a) the Supreme Court shall have, in relation to its enforcement, the same power as if the
order had originally been made in the Supreme Court;

(b) proceedings for or with respect to its enforcement may be taken as if the order had
originally been made in the Supreme Court; and
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(c) proceedings for or with respect to contravention of such an order, whether before or after
such registration, may be taken as if the order had originally been made in the Supreme
Court.

(12)  The Supreme Court may also make such orders or do otherwise as seems to it appropriate for
the purpose of -

(a) assisting the achievement in Bermuda of the purposes of an external order that has been
registered under this paragraph; or

(b) assisting a receiver or other person directed by such an external order to sell or otherwise
dispose of property.

(13)  The following documents shall be received in evidence in Bermuda without further proof —

(a) a document purporting to be a copy of an external order and to be certified as such by a
proper officer of the court by which it was made; and

(b) a document purporting to be a certificate for purposes corresponding to those of
paragraphs 4(2) and (3) and to be certified by a proper officer of the court concerned.

(14) Where, under any of the provisions of this paragraph, a thing is to be done in accordance with
rules of court, it may, if there are for the time being no rules of court in force in Bermuda governing that
matter, be done in accordance with such directions in that behalf as may be given by a judge of the
Supreme Court on application made ex parte to him in Chambers.

(15)  An order made by the Minister under this paragraph may make different provision for different
cases.

PART 3 - INSOLVENCY

12. General
In this Part of this Schedule -

"ancillary order" means an order made in connection with a forfeiture, other than the forfeiture
order;

"forfeiture order" means an order made in Bermuda under section 14 or an external forfeiture
order which is enforceable in Bermuda by virtue of an order made by the Minister under
paragraph 11;

"forfeited property" means the money or other property to which a forfeiture order applies; and

"restraint order" means an order made under paragraph 5 or an external restraint order which is
enforceable in Bermuda by virtue of an order made by the Minister under paragraph 11.

13. Protection of creditors against forfeiture

(1) During the period of six months beginning with the making of a forfeiture order, the following shall
not be finally disposed of under this Schedule -

(a) the money to which the order applies; and
(b) the money which represents any property to which the order applies.
(2) For the purposes of this paragraph money is finally disposed of under this Schedule when -

(a) in the case of a forfeiture order made in Bermuda, it is paid to the person or authority
authorised by law to receive the proceeds of fines; or
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(b) in the case of an external forfeiture order, it is paid to the Minister under paragraph
11(9)(b).
14. Insolvency
(1) This paragraph applies where -
(a) before or after a forfeiture order is made, the commencement of qualifying insolvency
proceedings occurs;
(b) an insolvency officer would, but for the forfeiture order, exercise a function in those
proceedings in relation to property to which the forfeiture order applies; and
(c) he gives written notice to the relevant officer of the matters referred to in subparagraphs
(a) and (b) before the end of the period of six months beginning with the making of the
forfeiture order.
(2) Subparagraph (3) shall apply to -
(a) the property in relation to which the insolvency officer would, but for the forfeiture order,
exercise a function as described in subparagraph (I)(b); and
(b) the proceeds of sale of that property.
(3) The property -
(a) shall cease to be subject to the forfeiture order and any ancillary order; and
(b) shall be dealt with in the qualifying insolvency proceedings as if the forfeiture order had
never been made.
(4) But -
(a) the property to which subparagraph (3) applies is the balance remaining after the relevant
officer has exercised his powers under paragraph 17(1); and
(b) subparagraph (3) shall not take effect in respect of property in relation to which the relevant
officer, or any person acting in pursuance of an ancillary order, has incurred obligations
until those obligations have been discharged.
(5) In this paragraph "the commencement of qualifying insolvency proceedings" means -
(a) the making of a receiving order in bankruptcy proceedings;
(b) in the case of the insolvent estate of a deceased person, the making of a bankruptcy
administration order; or
(c) in the case of a company, the passing of a resolution for its winding up or, where no such
resolution has been passed, the making of an order by a court for its winding up.
15. Minister's debt

(1)

Where by virtue of paragraph 14(3) property falls to be dealt with in qualifying insolvency

proceedings, the Minister shall be taken to be a creditor in those proceedings for a debt to the amount or
value of the property.

(2)

3)

The Minister's debt -
(a) shall rank after the debts of all other creditors; and
(b) shall not be paid until they have been paid in full with interest under the relevant provision.

In subparagraph (2)(b) the "relevant provision" means -
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(@) in relation to the winding up of a company, the provisions of the Companies Act 1981
relating to such winding up on insolvency that provides for the payment, from any surplus
remaining after the payment of debts proved on the winding up, of interest on those debts
in respect of the periods during which they have been outstanding since the
commencement of the liquidation to which they would have been entitled but for the
existence of the Minister's debt; and

(b) in relation to a bankruptcy, the provisions of the Bankruptcy Act 1989 that provide for the
payment, from any surplus remaining after the payment of debts proved in the bankruptcy,
of interest on those debts in respect of the periods during which they have been
outstanding since the commencement of the bankruptcy.

(4) Subparagraphs (2) and (3) apply notwithstanding any other law for the time being in force in
Bermuda.

16. Property subject to forfeiture where bankruptcy order annulled

(1) This paragraph applies to any property which ceased to be subject to a forfeiture order by virtue
of paragraph 14(3) in consequence of the making of a bankruptcy order.

(2) The property shall again become subject to the forfeiture order and, if applicable, any ancillary
order if the bankruptcy order is annulled.

(3) Where the property is money or has been converted into money -

(a) the court which ordered the annulment of the bankruptcy shall make an order specifying
property comprised in the estate of the bankrupt or debtor to the amount or value of the
property; and

(b) the specified property shall become subject to the forfeiture order, and any applicable
ancillary order, in place of the property.

17. Allowable forfeiture expenses

(1) Where money or other property falls to be dealt with in accordance with paragraph 14(3), the
relevant officer may -

(a) deduct allowable forfeiture expenses from that money;

(b) retain so much of that property as he considers necessary for the purpose of realising it
and deducting allowable forfeiture expenses from the proceeds of realisation.

(2) Where property is delivered up in pursuance of paragraph 14(3) and the relevant officer has not
made provision under sub-paragraph (1) for all the allowable forfeiture expenses, then -

(a) a person who has incurred allowable forfeiture expenses for which provision has not been
made shall have a claim to their value in qualifying insolvency proceedings; and

(b) the expenses in question shall be treated for the purposes of the qualifying insolvency
proceedings as if they were expenses of those proceedings.

18. Protection of insolvency officers

(1) This paragraph applies where an insolvency officer seizes or disposes of property which is subject
to a forfeiture order or a restraint order and -

(a) he reasonably believes that he is entitled to do so in the exercise of his functions; and

(b) he would be so entitled if the property were not subject to a forfeiture order or a restraint
order
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(2) The insolvency officer shall not be liable to any person in respect of any loss or damage resulting
from the seizure or disposal except in so far as the loss or damage is caused by his negligence.

(3) The insolvency officer shall have a lien on the property seized or the proceeds of its sale -

(@) for such of his expenses as were incurred in connection with the qualifying insolvency
proceedings in relation to which the seizure or disposal purported to take place; and

(b) for so much of his remuneration as may be reasonably assigned for his acting in
connection with those proceedings.

(4) Subparagraphs (1) to (3) are without prejudice to the generality of any provision contained in any
law relating to insolvency for the time being in force in Bermuda.

(5) In this paragraph "insolvency officer" means a person acting as such and, for the purposes of this
paragraph, the question whether any person is acting as such shall be determined in accordance with
subparagraphs (6), (7) and (8) except that the expression shall also include an Official Receiver (however
styled) acting as receiver or manager of property.

(6) For the purposes of this paragraph a person acts as an insolvency officer in relation to a company
by acting as its liquidator, provisional liquidator or administrator.

(7) For the purposes of this paragraph a person acts as an insolvency officer in relation to an
individual by acting -

(a) as his trustee in bankruptcy or interim receiver of his property; or

(b) as trustee under a deed which is a deed of arrangement made for the benefit of his
creditors; or

(c) as supervisor of a voluntary arrangement proposed by him and approved under the law
for the time being in force in Bermuda relating to the insolvency of individuals; or

(d) in the case of a deceased individual to whose estate the provisions of the law for the time
being in force in Bermuda relating to the administration of the insolvent estates of
deceased persons apply, as administrator of that estate.

(8) References in subparagraph (7) to an individual include, except in so far as the context otherwise
requires, references to a partnership.

19. Application of this part to external insolvency officer

(1) The Minister may make an order under this paragraph to secure that an external insolvency officer
has the same rights under this Part of this Schedule in relation to property situated in Bermuda as he
would have if he were an insolvency officer in Bermuda.

(2) An order made under this paragraph may, in particular, include -

(a) provision which modifies the rights under this Part of this Schedule which are to be
conferred under the order;

(b) provision as to the manner in which the rights conferred under the order are to be
exercised;

(c) provision as to the conditions subject to which those rights are to be exercised, including
the obtaining of leave from a court;

(d) provision empowering a court granting such leave to impose such conditions as it thinks
fit.

(3) In this paragraph -
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"external insolvency officer" means a person exercising under the insolvency law of a
designated country (that is to say, a country designated as mentioned in paragraph 11),
functions corresponding to those exercised by insolvency officers under the insolvency
law of Bermuda;

"the insolvency law of Bermuda" means the provisions of the law for the time being in force
in Bermuda relating to insolvency;

"the insolvency law of a designated country" means so much of the law for the time being
in force in that country as corresponds to provisions falling within sub-paragraph (b).

20. Interpretation

(1) In this Part of this Schedule (other than in paragraph 18) "insolvency officer" means a person
acting in any qualifying insolvency proceedings in Bermuda as -

(@)

a liquidator of a company ;

(b) a trustee in bankruptcy;
(c) an administrator of the insolvent estate of a deceased person;
(d) a receiver or manager of any property; or
(e) the Official Receiver when acting in any capacity move subparagraphs (a) to (d)
(2) In this Part of this Schedule "qualifying insolvency proceedings" means -
(a) any proceedings for the winding up of a company and includes any voluntary winding up
of a company;
(b) any proceedings under the Bankruptcy Act 1989.
(3) In this Part of this Schedule "the relevant officer" means the proper officer within the meaning

given in paragraph 4.

(4) In this Part of this Schedule references to the proceeds of sale or realisation of property are
references to the proceeds after deduction of the costs of sale or realisation.
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SCHEDULE 3 - (SECTION 15)
FORFEITURE OF TERRORIST CASH

PART 1 - INTRODUCTORY

1. Terrorist cash

(1) This Schedule applies to cash ("terrorist cash") which -

(a) is within section 15(1)(a); or
(b) is property earmarked as terrorist property.
(2) "Cash" means -

a) coins and notes in any currency;

b) postal orders;

d) bankers' drafts;

(

(

(c) cheques of any kind, including travellers' cheques;

(

(e) bearer bonds and bearer shares, found at any place in Bermuda.

(3) Cash also includes any kind of monetary instrument found at any place in Bermuda if the
instrument is specified by order made under subparagraph (4).

(4) The Minister may, by order specify a monetary instrument for the purposes of this paragraph.
PART 2 - SEIZURE AND DETENTION

2. Seizure of cash

(1) An authorised officer may seize any cash if he has reasonable grounds for suspecting that it is
terrorist cash.

(2) An authorised officer may also seize cash part of which he has reasonable grounds for suspecting
to be terrorist cash if it is not reasonably practicable to seize only that part.

3. Detention of seized cash

(1) While the authorised officer continues to have reasonable grounds for his suspicion, cash seized
under this Schedule may be detained initially for a period of 48 hours.

(2) The period for which the cash or any part of it may be detained may be extended by an order
made by a magistrates' court; but the order may not authorise the detention of any of the cash -

(@) beyond the end of the period of three months beginning with the date of the order; and

(b) in the case of any further order under this paragraph, beyond the end of the period of two
years beginning with the date of the first order.

(3) A justice of the peace or magistrate may also exercise the power of a magistrates' court to make
the first order under sub-paragraph (2) extending the period.

(4) An order under subparagraph (2) must provide for notice to be given to persons affected by it.

(5) An application for an order under subparagraph (2) may be made by an authorised officer, and
the court or justice or magistrate may make the order if satisfied, in relation to any cash to be further
detained, that one of the following conditions is met.
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(6) The first condition is that there are reasonable grounds for suspecting that the cash is intended
to be used for the purposes of terrorism and that either -

(a) its continued detention is justified while its intended use is further investigated or
consideration is given to bringing (in Bermuda or elsewhere) proceedings against a person
for an offence with which the cash is connected; or

(b) proceedings against any person for an offence with which the cash is connected have
been started (in Bermuda or elsewhere) and have not been concluded.

(7) The second condition is that there are reasonable grounds for suspecting that the cash is property
earmarked as terrorist property and that either -

(a) its continued detention is justified while its derivation is further investigated or
consideration is given to bringing (in Bermuda or elsewhere) proceedings against any
person for an offence with which the cash is connected; or

(b) proceedings against any person for an offence with which the cash is connected have
been started (in Bermuda or elsewhere) and have not been concluded.

4. Payment of detained cash into an account

(1) If cash is detained under this Schedule for more than 48 hours, it is to be held in an interest-
bearing account and the interest accruing on it is to be added to it on its forfeiture or release.

(2) In the case of cash seized under paragraph 2(2) of this Part, the authorised officer must, on paying
it into the account, release so much of it as is not attributable to terrorist cash.

(3) Subparagraph (1) does not apply if the cash is required as evidence of an offence or evidence in
proceedings under this Schedule.

5. Release of detained cash

(1) This paragraph applies while any cash is detained under this Schedule.

(2) A magistrates' court may direct the release of the whole or any part of the cash if satisfied, on an
application by the person from whom it was seized, that the conditions in paragraph 3 for the detention
of cash are no longer met in relation to the cash to be released.

(3) An authorised officer may, after notifying the magistrates' court or justice or magistrate under
whose order cash is being detained, release the whole or any part of it if satisfied that the detention of
the cash to be released is no longer justified.

(4) But cash is not to be released -

(a) if an application for its forfeiture under paragraph 6, or for its release under paragraph 9,
is made, until any proceedings in pursuance of the application (including any proceedings
on appeal) are concluded;

(b) if (in Bermuda or elsewhere) proceedings are started against any person for an offence
with which the cash is connected, until the proceedings are concluded.

PART 3 - FORFEITURE

6. Forfeiture

(1) While cash is detained under this Schedule, an application for the forfeiture of the whole or any
part of it may be made to a magistrates' court by an authorised officer.
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(2) The court may order the forfeiture of the cash or any part of it if satisfied that the cash or part is
terrorist cash.

(3) In the case of property earmarked as terrorist property which belongs to joint tenants one of whom
is an excepted joint owner, the order may not apply to so much of it as the court thinks is attributable to
the excepted joint owner's share.

(4) An excepted joint owner is a joint tenant who obtained the property in circumstances in which it
would not (as against him) be earmarked; and references to his share of the earmarked property are
references to so much of the property as would have been his if the joint tenancy had been severed.

7. Appeal against forfeiture

(1) Any party to proceedings in which an order is made under paragraph 6 ("a forfeiture order") who
is aggrieved by the order may appeal to the Supreme Court.

(2) An appeal under subparagraph (1) must be made within the period of 30 days beginning with the
date on which the order is made.

(3) The Court may make any order it thinks appropriate.
(4) If the Court upholds the appeal, it may order the release of the cash.
8. Application of forfeited cash

(1) Cash forfeited under this Schedule, and any accrued interest on it, is to be paid into the
Confiscated Assets Fund.

(2) But it is not to be paid in -
(a) before the end of the period within which an appeal under paragraph 7 may be made; or
(b) if a person appeals under that paragraph, before the appeal is determined or otherwise
disposed of.
PART 4 - MISCELLANEOUS

9. Victims

(1) A person who claims (including a person who asserts an interest in any property) that any cash
detained under this Schedule, or any part of it, belongs to him may apply to a magistrates' court for the
cash or part to be released to him under this paragraph.

(2) The application may be made in the course of proceedings under paragraph 3 or 6 or at any other
time.

(3) If it appears to the court that -

(a) the applicant was deprived of the cash claimed, or of property which it represents, by
criminal conduct;

(b) the property he was deprived of was not, immediately before he was deprived of it,
property obtained by or in return for criminal conduct and nor did it then represent such
property; and

(c) the cash claimed belongs to him,

the court may order the cash to be released to the applicant.
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10. Compensation

(1) If no forfeiture order is made in respect of any cash detained under this Schedule, the person to
whom the cash belongs or from whom it was seized may make an application to the magistrates' court
for compensation.

(2) If, for any period after the initial detention of the cash for 48 hours, the cash was not held in an
interest-bearing account while detained, the court may order an amount of compensation to be paid to
the applicant.

(3) The amount of compensation to be paid under sub-paragraph (2) is the amount the court thinks
would have been earned in interest in the period in question if the cash had been held in an interest-
bearing account.

(4) If the court is satisfied that, taking account of any interest to be paid under this Schedule or any
amount to be paid under subparagraph (2), the applicant has suffered loss as a result of the detention of
the cash and that the circumstances are exceptional, the court may order compensation (or additional
compensation) to be paid to him.

(5) The amount of compensation to be paid under sub-paragraph (4) is the amount the court thinks
reasonable, having regard to the loss suffered and any other relevant circumstances.

(6) Any compensation ordered to be paid under this paragraph is to be paid out of the Confiscated
Assets Fund

(7) If a forfeiture order is made in respect only of a part of any cash detained under this Schedule,
this paragraph has effect in relation to the other part.

(8) This paragraph does not apply if the court makes an order under paragraph 9.
PART 5 - PROPERTY EARMARKED AS TERRORIST PROPERTY

11. Property obtained through terrorism

(1) A person obtains property through terrorism if he obtains property by or in return for acts of
terrorism, or acts carried out for the purposes of terrorism.

(2) In deciding whether any property was obtained through terrorism -

(a) it is immaterial whether or not any money, goods or services were provided in order to put
the person in question in a position to carry out the acts; and

(b) it is not necessary to show that the acts were of a particular kind if it is shown that the
property was obtained though acts of one of a number of kinds, each of which would have
been an act of terrorism, or an act carried out for the purposes of terrorism.

12. Property earmarked as terrorist property

(1) Property obtained through terrorism is earmarked as terrorist property.

(2) But if property obtained through terrorism has been disposed of (since it was so obtained), it is
earmarked as terrorist property only if it is held by a person into whose hands it may be followed.

(3) Property may be followed into the hands of a person obtaining it on a disposal by -
(a) the person who obtained the property through terrorism; or
(b) a person into whose hands it may (by virtue of this subparagraph) be followed.

conyers.com | 243



ANTI-TERRORISM (FINANCIAL AND OTHER MEASURES) ACT 2004

13. Tracing property

(1) Where property obtained through terrorism ("the original property") is or has been earmarked as
terrorist property, property which represents the original property is also earmarked.

(2) If a person enters into a transaction by which -

(a) he disposes of the original property or of property which (by virtue of this Part) represents
the original property; and

(b) he obtains other property in place of it;
the other property represents the original property.

(3) If a person disposes of property which represents the original property, the property may be
followed into the hands of a person who obtains it (and it continues to represent the original property).

14. Mixing property

(1) Subparagraph (2) applies if a person's property which is earmarked as terrorist property is mixed
with other property (whether his property or another's).

(2) The portion of the mixed property which is attributable to the property earmarked as terrorist
property represents the property obtained through terrorism.

(3) Property earmarked as terrorist property is mixed with other property if (for example) it is used -
(a) to increase funds held in a bank account;
(b) in part payment for the acquisition of an asset;
(c) for the restoration or improvement of land;
(d) by a person holding a leasehold interest in the property to acquire the freehold.

15. Accruing profits

(1) This paragraph applies where a person who has property earmarked as terrorist property obtains
further property consisting of profits accruing in respect of the earmarked property.

(2) The further property is to be treated as representing the property obtained through terrorism.
16. General exceptions
(1) If -

(a) a person disposes of property earmarked as terrorist property; and

(b) the person who obtains it on the disposal does so in good faith, for value and without
notice that it was earmarked;

the property may not be followed into that person's hands and, accordingly, it ceases to be earmarked.
(2) If -

(a) in pursuance of a judgment in civil proceedings (whether in Bermuda or elsewhere), the
defendant makes a payment to the plaintiff or the plaintiff otherwise obtains property from
the defendant;

(b) the plaintiff's claim is based on the defendant's criminal conduct; and

(c) apart from this subparagraph, the sum received, or the property obtained, by the plaintiff
would be earmarked as terrorist property;

the property ceases to be earmarked.
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3)  If-

(a) under any law in force in Bermuda, a payment is made to any person, or a person
otherwise obtains property, in pursuance of a compensation order or a restitution order
made in respect of loss or injury suffered in consequence of criminal conduct or other
misconduct; and

(b) apart from this subparagraph, the sum received, or the property obtained, would be
earmarked as terrorist property;

the property ceases to be earmarked.
(4) Where -
(a) a person enters into a transaction to which paragraph 13(2) applies; and
(b) the disposal is one to which subparagraph (1) applies;
this paragraph does not affect the question whether (by virtue of paragraph 13(2)) any property obtained
on the transaction in place of the property disposed of is earmarked.
PART 6 - EXERCISE OF OFFICERS' POWERS

17. General

An authorised officer may enter any premises for the purposes of exercising any of the functions
conferred on him by virtue of this Schedule.

18. An authorised officer may if necessary use reasonable force for the purpose of exercising a power
conferred on him by virtue of this Schedule.

19. Information

(1) Information acquired by an authorised officer may be supplied -
(a) to a customs officer;
(b) to a police officer;

(c) to a person specified by order of the Minister for use of a kind specified in the order.
PART 7 - INTERPRETATION

20. Property
(1) Property is all property wherever situated and includes -

(@) money;
(b) all forms of property, real or personal, heritable or moveable;
(c) things in action and other intangible or incorporeal property.

(2) Any reference to a person's property (whether expressed as a reference to the property he holds
or otherwise) is to be read as follows.

(3) In relation to land, it is a reference to any interest which he holds in the land.
(4) In relation to property other than land, it is a reference -

(a) to the property (if it belongs to him); or

(b) to any other interest which he holds in the property.
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21. Obtaining and disposing of property

(1) References to a person disposing of his property include a reference -
(a) to his disposing of a part of it; or
(b) to his granting an interest in it;

(or to both); and references to the property disposed of are references to any property obtained on the
disposal.

(2) If a person grants an interest in property of his which is earmarked as terrorist property, the
guestion whether the interest is also earmarked is to be determined in the same manner as it is on any
other disposal of earmarked property.

(3) A person who makes a payment to another is to be treated as making a disposal of his property
to the other, whatever form the payment takes.

(4) Where a person's property passes to another under a will or intestacy or by operation of law, it is
to be treated as disposed of by him to the other.

(5) A person is only to be treated as having obtained his property for value in a case where he gave
unexecuted consideration if the consideration has become executed consideration.

22. General interpretation
(1) In this Schedule -

"authorised officer" means a police officer, a customs officer or an immigration officer;

"cash" has the meaning given by paragraph 1;

"criminal conduct" means conduct which constitutes an offence in Bermuda, or would constitute
an offence in Bermuda if it occurred there;

"forfeiture order" has the meaning given by paragraph 7;
"interest" means -
(a) in relation to land, any legal estate and any equitable interest or power; and

(b) in relation to property other than land, includes any right (including a right to
possession of the property);

"part", in relation to property, includes a portion;
"property earmarked as terrorist property" is to be read in accordance with Part 5;
"property obtained through terrorism" has the meaning given by paragraph 11;
"terrorist cash" has the meaning given by paragraph 1;
"value" means market value.
(2) Paragraphs 20 and 21 and the following provisions apply for the purposes of this Schedule.

(3) For the purpose of deciding whether or not property was earmarked as terrorist property at any
time (including times before the commencement of this Act), it is to be assumed that this Schedule was
in force at that and any other relevant time.

(4) Proceedings against any person for an offence are concluded when -
(a) the person is convicted or acquitted;

(b) the prosecution is discontinued; or
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(c) the jury is discharged without a finding.
[Schedule 3 paragraph 9(1) amended by 2013:30 s. 13 effective 8 November 2013]
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SCHEDULE 4 - (SECTION 16)
ACCOUNT MONITORING ORDERS

1. Interpretation

(1) In this Schedule, "financial institution" means -

(

a) a bank or a deposit company licensed under the Banks and Deposit Companies Act 1999;
(b) a credit union authorised to operate as such under the Credit Unions Act 1982;

(c) a person who is licensed to carry on an investment business under the Investment
Business Act 2001 or is exempt therefrom;

(d) a person who is licensed to carry on an insurance or reinsurance business under the
Insurance Act 1978.

(2) The Minister may by order provide for a class of person -
(a) to be a financial institution for the purposes of this Schedule; or
(b) to cease to be a financial institution for the purposes of this Schedule.

(3) An institution which ceases to be a financial institution for the purposes of this Schedule (whether
by virtue of subparagraph (2)(b) or otherwise) shall continue to be treated as a financial institution for the
purposes of any requirement under this Schedule to provide information which relates to a time when the
institution was a financial institution.

(4) In this Schedule "the court" means the Supreme Court and "judge" means a judge of that Court.

2. Account monitoring orders

(1) A judge may, on application made to him by a police officer, make an account monitoring order if
he is satisfied that -

(a) the order is sought for the purposes of a terrorist investigation;
(b) the tracing of terrorist property is desirable for the purposes of the investigation; and
(c) the order will enhance the effectiveness of the investigation.

(2) The application for an account monitoring order must state that the order is sought against the
financial institution specified in the application in relation to information which -

(a) relates to an account or accounts held at the institution by the person specified in the
application (whether solely or jointly with another); and

(b) is of the description so specified.
(3) The application for an account monitoring order may specify information relating to -

(a) all accounts held by the person specified in the application for the order at the financial
institution so specified;

(b) a particular description, or particular descriptions, of accounts so held; or
(c) a particular account, or particular accounts, so held.

(4) An account monitoring order is an order that the financial institution specified in the application
for the order must -

(a) for the period specified in the order;
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(b) in the manner so specified;
(c) at or by the time or times so specified; and
(d) at the place or places so specified;
provide information of the description specified in the application to a police officer.

(5) The period stated in an account monitoring order must not exceed the period of 90 days beginning
with the day on which the order is made.

3. Applications

(1) An application for an account monitoring order may be made ex parte to a judge in Chambers.

(2) The description of information specified in an application for an account monitoring order may be
varied by the police officer who made the application or by any other police officer.

4. Discharge or variation

(1) An application to discharge or vary an account monitoring order may be made to the court by -
(a) the police officer who applied for the order or any other police officer;
(b) any person affected by the order.
(2) The court -
(a) may discharge the order;
(b) may vary the order.

5. Rules of court

Rules of court may make provision as to the practice and procedure to be followed in connection with
proceedings relating to account monitoring orders.

6. Effect of orders

) An account monitoring order has effect as if it were an order of the court.

(1
(2) An account monitoring order has effect in spite of any restriction on the disclosure of information
(however imposed).

Statements

7.
(1) A statement made by a financial institution in response to an account monitoring order may not
be used in evidence against it in criminal proceedings.

(2) But subparagraph (1) does not apply -
(a) in the case of proceedings for contempt of court;

(b) in the case of proceedings under section 14 where the financial institution has been
convicted of an offence under any of sections 5 to 8;

(c) on a prosecution for an offence where, in giving evidence, the financial institution makes
a statement inconsistent with the statement mentioned in sub-paragraph (1).

(3) A statement may not be used by virtue of subparagraph (2)(c) against a financial institution unless

(a) evidence relating to it is adduced; or

(b) a question relating to it is asked;
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by or on behalf of the financial institution in the proceedings arising out of the prosecution.
[Assent Date: 17 December 2004]
[Operative Date: 7 March 2005]
[Amended by:

2007:22

2008:36

2008:49

2009:50

2012:35

2013:30

2014:8

2015:35

2015:53

2016:45

2016:36

2017:10

2017:28

2018:5

2018:50

2018:51

2018:49]
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BERMUDA
ANTI-TERRORISM (FINANCIAL AND OTHER MEASURES) ACT 2004
2004 : 31

ANTI-TERRORISM (FINANCIAL AND OTHER MEASURES)
(BUSINESSES IN REGULATED SECTOR) ORDER 2008

BR 74/2008
PART 1 - PRELIMINARY

In exercise of the powers conferred by section 25(1) and paragraphs 1(12) and 1(13) of Part 1 of
Schedule 1 to the Anti-Terrorism (Financial and Other Measures) Act 2004, the Minister of Justice makes
the following Order:

1. Citation and commencement

This Order may be cited as the Anti-Terrorism (Financial and Other Measures) (Businesses in Regulated
Sector) Order 2008 and shall come into operation on the 15th day of November 2008.

2. Interpretation

In this Order, "Act" means the Anti-Terrorism (Financial and Other Measures) Act 2004.

3. Regulated sector: specified businesses

For the purpose of paragraph 1(12) of Part 1 of Schedule 1 to the Act, a business is in the regulated
sector if it belongs to any of the following classes of business -

(a) deposit-taking business within the meaning of section 4 of the Banks and Deposit
Companies Act 1999;

(b) investment business within the meaning of section 3 of the Investment Business Act 2003;

(c) insurer (and not a reinsurer) registered under section 4 of the Insurance Act 1978 who
carries on long term business falling within paragraph (a) or (c) of the definition of “long-
term business” in section 1(1) of the Insurance Act 1978;

(d) insurance manager or broker registered under section 10 of the Insurance Act 1978 in so
far as he acts as a manager or broker in connection with long term business (other than
reinsurance business) falling within paragraph (a) or (c) of the definition of “long-term
business” in section 1(1) of the Insurance Act 1978;

(e) fund administrator within the meaning of section 2(2) of the Investment Funds Act 2006;

(f) money service business within the meaning of section 20AA of the Bermuda Monetary
Authority Act 1969;

(9) trust business within the meaning of section 9(3) of the Trusts (Regulation of Trust
Business) Act 2001 and is not otherwise exempted by or under paragraph 3 of the Trusts
(Regulation of Trust Business) Exemption Order 2003; and

(h) operator of an investment fund within the meaning of section 3 of the Investment Funds
Act 2006.
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4. Requlated sector: supervisory authority

For the purposes of paragraph 1(13) of Part 1 of Schedule 1 to the Act, the Bermuda Monetary Authority
is the supervisory authority in relation to the classes of business specified in paragraph 3.

Made this 6th day of November, 2008

Attorney-General and Minister of Justice
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BERMUDA

FINANCIAL INTELLIGENCE AGENCY ACT 2007

2007:22
[Date of Assent: 26 June 2007]
[Operative Date: 15 November 2008]

WHEREAS it is expedient to establish an independent agency to receive reports of suspicious
transactions from financial institutions and other persons, to analyse information and to disseminate it to
law enforcement authorities, and for connected purposes:

Be it enacted by The Queen's Most Excellent Majesty, by and with the advice and consent of the Senate
and the House of Assembly of Bermuda, and by the authority of the same, as follows:

1.

PRELIMINARY

Short title and commencement

This Act may be cited as the Financial Intelligence Agency Act 2007 and shall come into operation on
such date as the Minister may appoint by notice published in the Gazette.

2.

Interpretation

(1)

(2)

In this Act, unless the context otherwise requires -

“banking institution” means an institution licensed under the Banks and Deposit Companies Act
1999;

“Board” means the Board of Directors of FIA established under section 4;

“criminal conduct” means “drug trafficking” or a “relevant offence”, as defined in section 3 of the
Proceeds of Crime Act 1997;1248

“Director” means the Director of FIA appointed under section 7;
“FIA” means the Financial Intelligence Agency established under section 3;

“foreign financial intelligence authority” means a competent authority which, in a country or
territory outside Bermuda exercises functions corresponding to the functions of FIA under
this Act;

"Minister" means the Minister responsible for justice;

‘money laundering offence” means an offence under section 43, 44 or 45 of the Proceeds of
Crime Act 1997 or section 8 of the Anti-Terrorism (Financial and Other Measures) Act
2004 and includes any act which would constitute such an offence if done in Bermuda;

“non-executive members of the Board” means the members of the Board other than the Director;

“proceeds of criminal conduct” includes the benefit from a drug trafficking or relevant offence as
defined in sections 9(3) and 10(3) of the Proceeds of Crime Act 1997;124°

“relevant institution” has the meaning given in subsection (2);

“terrorist finance offence” means an offence under any of sections 5 to 8 of the Anti-Terrorism
(Financial and Other Measures) Act 2004.

In this Act “relevant institution” means -
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(@) a banking institution; or

(b) an institution falling within a class of institutions designated as relevant institutions by
order of the Minister.

(3) The Minister may by order subject to affirmative resolution procedure designate institutions for
the purposes of subsection (2).

[Section 2 subsection (1) "criminal conduct” and "proceeds of criminal conduct” inserted by 2010:50 s.
51 effective 25 August 2010]

ESTABLISHMENT OF THE FIA

3. Establishment of the FIA

There shall be established a body corporate to be known as the Financial Intelligence Agency (‘FIA’) with
perpetual succession and a common seal.

THE BOARD OF THE FIA

4. The Board and operational independence of FIA 125

(1) There shall be a Board of Directors of FIA comprised of the following persons -
(a) a chairman;
(b) a minimum of three and a maximum of six'?%' other non-executive members; and
(c) the Director.

(2) The Director shall be an ex-officio member of the Board.

(3) The Minister shall appoint the chairman and other non-executive members of the Board.

(4) In appointing the non-executive members of the Board, the Minister shall ensure that the Board
shall have persons who in the Minister's opinion have broad experience and expertise in law
enforcement, the law, financial services or financial regulation.

(5) The functions of the Board shall be to manage the affairs and business of FIA.

(6) The FIA shall be operationally independent and have the authority and capacity to carry out its
functions freely, including the autonomous authority to—"252

(a) analyse;
(b) request; and
(c) disseminate,
information in accordance with the provisions of this Act.

[section 4 amended by 2008:27 s.2 effective15 November 2008; headnote amended and subsection (6)
deleted and substituted by 2015:53 s. 18 effective 1 January 2016]

4A. Directions to Board'?53

(1) The Minister may from time to time, by notice in the Gazette, give to the Board such general policy
directions as appear to the Minister to be necessary in the public interest and the Board shall act in
accordance with such directions.

(2) A notice issued under subsection (1) is not a statutory instrument for the purposes of the Statutory
Instruments Act 1977.
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[section 4A inserted by 2008:27 s.3 effective15 November 2008]
5. Tenure of office of members; procedures for meetings of the Board

(1) Part 1 of the Schedule (“Tenure and qualifications of non-executive members of the Board”) has
effect.

(2) Part 2 of the Schedule (“Procedure for meetings of the Board”) has effect.
DIRECTOR AND STAFF OF THE FIA

6. Employment of officers, servants and agents'?5*

(1) The FIA shall, subject to such terms and conditions as it thinks fit and subject to subsection (2),
employ such officers, servants and agents as it considers necessary for the due performance of its
functions, and shall ensure that amongst their number is a barrister and attorney.

(2) The FIA shall ensure that all—
(a) officers;
(b) servants; and
(c) agents,

have the necessary security clearances and an understanding of their responsibilities in handling and
disseminating sensitive or confidential information.

(3) The FIA shall, subject to the provisions of this Act, have the independent operational authority to
acquire and to deploy the necessary human resources needed to carry out its functions—

(a) on a singular basis; or
(b) on an ongoing basis,

free from any undue influence (including political, governmental, or industry-specific undue influence) of
a nature that may compromise the operational independence of the FIA.

[Section 6 repealed and replaced by 2015:53 s. 19 effective 1 January 2016]
7. Director of the FIA

(1) There shall be a Director of the FIA who shall be appointed by the FIA from persons with relevant
experience.

(1A)  The Director’s appointment shall not take effect until it is approved by the Minister2%,

(2) A person is disqualified for appointment as Director of FIA if he is a member of either House of
the Legislature.

(3) An appointment made pursuant to subsection (1) shall be for a term of not less than three years
but not more than five years, and may be renewed.

(4) The FIA may terminate the appointment of the Director if it is satisfied -

(a) that he has become bankrupt, that his estate has been sequestered or that he has made
an arrangement with or granted a trust deed for his creditors; or

(b) that he is unable or unfit to discharge his functions as Director of the FIA.

(5) The Director of the FIA shall, subject to the authority of the Board, administer the affairs and
business of the FIA, and shall have such other functions as the Board may assign to him.
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[section 7 subsection (1A) inserted by 2008:27 s.4 effective 15 November 2008]
7A. __ Immunity from suit'2%

(1) No action, suit, prosecution or other proceeding shall be brought or instituted personally against
the Director or an officer, servant or agent of the FIA, or any member of the Board, in respect of any act
done bona fide in pursuance or execution or intended execution of their functions under this Act or any
other Act and regulations made thereunder.

(2) Where any member of the Board is exempt from liability by reason only of subsection (1), the FIA
shall be liable to the extent that it would be if that member were a servant or agent of the FIA.

(3) Neither the FIA nor any person who is, or is acting as, the Director or an officer, servant or agent
of the FIA, or a member of the Board, is liable in damages for anything done or omitted to be done in the
discharge or purported discharge of the FIA’s functions under this Act or any other Act and regulations
made thereunder, unless it is shown that the person acted, or omitted to act, in bad faith.

[section 7A inserted by 2008:27 s.5 effective 15 November 2008]
FINANCIAL PROVISIONS

8. Funds of the FIA

The funds of the FIA shall consist of sums paid out of the Confiscated Assets Fund (established under
section 55A of the Proceeds of Crime Act 1997),'?5” and such sums as may be appropriated by the
Legislature for the purposes of the FIA. 1258 1259

[Section 8 amended by 2009:18 s.3 effective 1 April 2009; amended by 2010:50 s. 52 effective 25 August
2010, amended by 2020:36 Sch. effective 1 November 2020]

9. Financial year

The financial year of the FIA shall end on the thirty-first day of March
10. Expenditure budget

(1) the FIA shall, not later than three months (or such shorter period as the Minister may allow) before
the commencement of each financial year, submit to the Minister for his approval estimates in such form
and in such detail as the Minister may require in respect of FIA's expenditure on operations in that
financial year.

(2) the FIA shall submit as soon as practicable to the Minister for his approval any proposed
amendments to any such estimates.

(3) Any such estimates and any such amendments, when approved by the Minister for any financial
year, shall constitute the FIA’s expenditure budget for that financial year.

(4) The FIA shall not without the Minister's approval spend in total in any financial year more than the
total amount of expenditure approved by the Minister for that financial year.

(5) The Minister may lay down in writing guidelines to be observed by the FIA in the management of
its expenditure budget ("Ministerial guidelines”), and the FIA shall comply with any such guidelines.

(6) Where a specific sum is provided in the FIA’s expenditure budget for any financial year in respect
of any expenditure item, FIA shall not spend on that item in that financial year any amount in excess of
that sum unless the excess expenditure either-

(a) is made within the Ministerial guidelines; or

(b) has been approved by the Minister.
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11. Accounts of the FIA

(1) The FIA shall cause proper statements of its financial affairs to be maintained and shall prepare
in respect of each financial year a statement of its accounts in such form as the Auditor-General may
direct.

(2) The statement of accounts must present fairly and accurately -
(a) the financial transactions of the FIA during the financial year to which they relate; and
(b) the financial position of the FIA at the end of the financial year.

(3) the FIA shall within six months after the end of its financial year cause to be submitted to the
Auditor General the statement of its accounts.

(4) Upon completion of the audit, the Auditor General shall present the audited statements to the
Board.

12. Annual reports

As soon as practicable after the end of each financial year FIA must issue a report on the exercise of its
functions during that year (an "annual report").

13. Publication of annual report and accounts

(1) The FIA shall, as soon as practicable after the end of each financial year, cause to be made and
transmitted to the Minister-

(@) a copy of the annual report of the operations of the FIA during that year; and

(b) a copy of the audited annual statement of accounts of the FIA certified by the Auditor
General.

(2) The Minister shall as soon as possible after their receipt cause a copy of the report and annual
statement of accounts to be laid before both Houses of the Legislature.
FUNCTION AND POWERS OF THE FIA

14. Functions of the FIA
(1) The FIA has the functions260—

(a) of receiving, gathering, storing, analysing and disseminating information relating to
suspected proceeds of criminal conduct, potential money laundering offences and
potential terrorist financing offences;

(aa) of receiving, gathering, storing, analysing and disseminating information relating to
currency transaction reports filed with them pursuant to section 9 of the Proceeds of Crime
(Anti-Money Laundering and Anti-Terrorist Financing Supervision and Enforcement) Act
2008 and section 132A of the Gaming Act 201412611262

(aaa) of maintaining secure and restricted access to its facilities and to the information referred
to in paragraph (a), including its information technology systems; and 1263 1264

(b)  [REPEALED]'265
(2) The FIA may disseminate the information referred to in subsection (1) 1266 1267 g -
(a) the Bermuda Police Service; and

(b) a foreign financial intelligence authority.
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(3) This subsection applies where the FIA receives from a foreign financial intelligence authority a
request for information relating to suspected proceeds of criminal conduct, potential money laundering
offences and potential terrorist financing offences. The FIA may—

(a) conduct enquires in relation to such request, in accordance with its functions and powers
under this Act; and

(b) subject to subsection (4), disseminate to the requesting foreign financial intelligence
authority any information obtained by the FIA in connection with the exercise of its
functions. 1268

(4) Where a foreign financial intelligence authority makes a request for information to the FIA, the
FIA may refuse to provide information to that authority if, in the opinion of the FIA, that authority cannot
effectively protect the information to be disseminated in accordance with subsection (3). 126°

[Section 14 subsection (1) repealed and replaced, and subsection (2) amended by 2010:50 s. 53 effective
25 August 2010; subsection (1) amended and subsections (3) and (4) inserted by 2015:53 s. 20 effective
1 January 2016, subsection (1)amended by 2017:35 s. 4 effective 3 November 2017; subsection (2)
amended by 2018:50 s. 5 effective 10 August 2018, amended by 2020:36 Sch. effective 1 November
2020]

15. Freezing of funds

(1) The FIA may in the course of enquiring into a suspicious transaction relating to the suspected
proceeds of criminal conduct or to'?”° a money laundering offence or terrorist finance offence serve a
notice on any relevant institution in Bermuda requiring it not to make available any funds to any person
specified in the notice.

(2) Such a notice shall be in writing and may require the relevant institution to freeze funds for a
period not exceeding 72 hours.

(3) The period of 72 hours shall be calculated in accordance with subsection (4).
(4) In calculating the period of 72 hours no account shall be taken of -
(a) any Saturday; or
(b) any day which is a public holiday within the meaning of the Public Holidays Act 1947.

(5) A relevant institution commits an offence if without reasonable excuse it fails to comply with a
notice served on it under subsection (1).

(6) A relevant institution guilty of an offence under subsection (1) is liable on summary conviction to
a fine of $50,000.

(7) In this section, “funds” means monies deposited with a relevant institution.
[Section 15 subsection (1) amended by 2010:50 s. 54 effective 25 August 2010]
16. Obtaining information

(1) The FIA may, in the course of enquiring into a suspicious transaction relating to the suspected
proceeds of criminal conduct or'?”" a money laundering offence or a terrorist finance offence, serve a
notice in writing on any person requiring that person to provide the FIA with such information as it may
reasonably require for the purpose of its enquiry.

(2) A person who is required to provide information pursuant to a notice served under subsection (1)
must provide the information to the FIA in such manner as the FIA requires.
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(3) Any person who without reasonable excuse fails to comply with a requirement imposed on him
under this section shall be guilty of an offence and liable on summary conviction to a fine of $10,000 or
to imprisonment for six months or to both.

(4) But nothing in this section requires the disclosure of information which is subject to legal
professional privilege.

[Section 16 subsection (1) amended by 2018:51 s. 7 effective 10 August 2018]
FEES'%72

16A. Regulations imposing fees - [REPEALED]'?"

[Section 16A inserted by 2010:50 s. 55 effective 25 August 2010, Repealed by 2020:36 Sch effective 1
November 2020]

17. Restricted information

(1) Except as provided by section 18

(a) no person who under or for the purposes of this Act receives information relating to the
business or other affairs of any person; and

(b) no person who obtains such information directly or indirectly from a person who has
received it as aforesaid,

shall disclose the information without the consent of the person to whom it relates and (if different) the
person from whom it was received as aforesaid.

(2) This section does not apply to information which at the time of the disclosure is or has already
been made available to the public from other sources, or to information in the form of a summary or
collection of information so framed as not to enable information relating to any particular person to be
ascertained from it.

(3) Any person who discloses information in contravention of this section is guilty of an offence and
is liable on summary conviction to a fine of $50,000 and to imprisonment for two years or to both.

DISCLOSURE OF INFORMATION BY AND TO THE FIA

18. Permitted disclosure and limitations 274

(1) Information obtained by the FIA in connection with the exercise of its functions may be disclosed
by the FIA, of its own volition or upon request, if the disclosure is for the purpose of enabling or assisting
(“permitted purpose”)—1'275

(a) the FIA to discharge its functions under section 14;

(aa) the Governor, or the person to whom he has delegated authority,'?® to discharge his
statutory functions in relation to international sanctions; 277

(b) the Minister of Finance, the Minister responsible for justice and the Minister responsible
for defence to discharge their functions under any statutory provision;

(c) the Collector of Customs, or a customs officer designated by him, to discharge his
functions under any statutory provision;

(d) the Registrar of Companies to discharge his functions under any statutory provision;

(da) the Land Title Registrar to discharge his functions under any statutory provision;'278
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(e) the Registrar-General to discharge his functions under any statutory provision; 1279 1280

) the Bermuda Monetary Authority to discharge its functions under any statutory provision;
or1281 1282

(9) the Bermuda Gaming Commission to discharge its functions under any statutory provision;
0r12831284

(h) the professional body designated by the Minister in accordance with section 4 of the
Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing Supervision and
Enforcement) Act 2008, to discharge its functions under any statutory provision. 1285 1286

(2) In this section—1287

“‘international sanctions” means those sanctions imposed by every Order (made by the Privy
Council as a United Kingdom Order in Council) that is—

(a) listed in Schedule 1 to the International Sanctions Regulations 2013, whether or
not it has been extended to Bermuda; or

(b) extended to Bermuda, enabling effect to be given to any international obligation of
the United Kingdom relating to economic or other sanctions imposed on any
country, organisation, person or group of persons,

and any amendments made from time to time to such Order.

[Section 18 paragraphs (a) and (b) repealed and replaced by 2008:27 s.6 effective 15 November 2008;
paragraph (b) amended by 2010:50 s. 56 effective 25 August 2010; paragraph (b) amended by BR 5/2011
para. 5 effective 25 February 2011; paragraph (d) inserted by 2014:2 s. 53 effective 31 December 2014;
repealed and replaced by 2015:53 s. 21 effective 1 January 2016, subsections (1)(aa) and (2) inserted
by 2016:45 s. 8 effective 5 August 2016; subsection (1) amended by 2017:31 s. 3 effective 6 October
2017, Section 18 paragraphs (a) and (b) repealed and replaced by 2008:27 s.6 effective 15 November
2008; paragraph (b) amended by 2010:50 s. 56 effective 25 August 2010; paragraph (b) amended by BR
5/2011 para. 5 effective 25 February 2011; paragraph (d) inserted by 2014:2 s. 53 effective 31 December
2014, repealed and replaced by 2015:53 s. 21 effective 1 January 2016; subsections (1)(aa) and (2)
inserted by 2016:45 s. 8 effective 5 August 2016; subsection (1) amended by 2017:31 s. 3 effective 6
October 2017; subsection (1) amended by 2017:35 s. 4 effective 3 November 2017; Section 18
subsection (1)(da) inserted by 2017:47 s. 20 effective 2 July 2018; Section 18 subsection (1)(aa)
amended by 2019:2 s. 3 effective 19 March 2019]

19. National and international cooperation

The FIA may, in connection with the exercise of its functions under this Act, enter into arrangements for
cooperation with bodies or persons (in Bermuda or elsewhere) which it considers appropriate.

20. Disclosure of information to the FIA

(1) Any person may disclose information to FIA if the disclosure is made for the discharge of its
functions under section 14.

(2) A disclosure under this section does not breach-
(@) any obligation of confidence owed by the person making the disclosure; or
(b) any other restriction on the disclosure of information (however imposed).

(3) But nothing in this section authorises disclosure of information which is subject to legal
professional privilege.
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21. Restrictions on further disclosure

(1) Information disclosed by the FIA under section 18 to any person or body must not be further
disclosed except -

(a) for a purpose connected with any function of that person or body for the purposes of which
the information was disclosed by the FIA; and

(b) with the consent of the FIA.
(2) Consent under subsection (1) may be given-
(a) in relation to a particular disclosure; or
(b) in relation to disclosures made in circumstances specified or described in the consent.

21A information received, etc'288

All information -
(a) received;
(b) processed;
(c) held; or
(d) disseminated,

by the FIA, shall be securely protected and disseminated or disclosed or used only in accordance with
agreed procedures, policies and applicable laws and regulations.

[Section 21A inserted by 2015:53 s. 22 effective 1 January 2016; section heading inserted under the
powers of the Computerization and Revision of Laws Act 1989 s. 11(m)]

22. Consequential Amendments

Not reproduced
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SCHEDULE (SECTION 5) - BOARD OF DIRECTORS
PART 1 - TENURE AND QUALIFICATIONS OF NON-EXECUTIVE MEMBERS OF THE BOARD
TERMS OF OFFICE

1. Appointment as non-executive member of the Board shall be for a period of not less than three
years and not more than five years, except that initially some appointments may be for shorter and
different periods so as to secure that appointments expire at different times.

2. A person appointed as member in place of a person who ceased to hold office before the end of
the term for which he was appointed shall be appointed for the remainder of that person’s term of office.

3. A person holding office as non-executive member may at any time resign by giving notice in
writing to the Minister.

4, The Minister may by notice in writing remove the chairman or non-executive member from office
if satisfied that -

(a) he has without reasonable excuse been absent from three consecutive meetings of the
board of the FIA;

(b) he has been convicted (whether before or after his appointment) of a criminal offence;

(c) he is an undischarged bankrupt or his estate has been sequestrated and he has not been
discharged; or

(d) he has made a composition or arrangement with, or granted a trust deed for, his creditors;
or

(e) he is otherwise unable or unfit to carry out his functions as chairman or ordinary member.

5. The chairman or a non-executive member is eligible for re-appointment, except where he is
removed from office under subparagraph (4).

6. The FIA shall pay to the chairman and each of the non-executive members such remuneration
and allowances as may be approved by the Minister.

7. The Minister shall cause to be published in the Gazette the name of every person appointed as
member of the Board.
QUALIFICATION FOR APPOINTMENT

8. A person is disqualified for appointment as member of the Board if he is a member of either House
of the Legislature or a person serving in a government department in employment in respect of which
remuneration is payable out of money provided by Parliament.

9. The fact that a person has held office as a member of the Board does not disqualify him for re-
appointment to that office.

REMOVAL FROM OFFICE
10. A person appointed as member of the Board shall vacate office if he becomes a person to whom
paragraph 8 applies.

11. The Minister acting after consultation with the FIA may remove a person from office as non-
executive member of the Board if he is satisfied that that person -
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has been absent from meetings of the Board for more than three months without the
consent of the Board;

has become bankrupt, that his estate has been sequestered or that he has made an
arrangement with or granted a trust deed for his creditors; or

is unable or unfit to discharge his functions as a member.
PART 2 PROCEDURE FOR MEETINGS OF THE BOARD

POWERS

12. The Board may act notwithstanding the existence of one or more vacancies in its members or a
defect in the appointment of a member.

13. (1)

functions.
(2)
14 (1)
(2)
(3)
(4)

()

(6)

(7)
(8)

MEETINGS

The Board shall meet as often as necessary or expedient for the due performance of its

The chairman may summon a meeting at any time on giving such notice as in his judgment
the circumstances may require.

At a meeting of the Board, the proceedings shall be regulated as follows.
A maijority of the members of the Board constitute a quorum.'28°
The chairman shall chair meetings of the Board.

If the chairman is absent from a meeting of the Board, the members present at the meeting
shall nominate one of their number to chair the meeting.

If a member of the Board has any direct or indirect interest in any dealing or business with
FIA -

(a) he shall disclose his interest to the Board at the time of the dealing or business
being negotiated or transacted; and

(b) he shall have no vote in relation to the dealing or business, unless the Board has
resolved that the interest does not give rise to a conflict of interest.

Subject to subparagraph (5), a member of the Board shall have no vote in relation to any
question arising which touches or concerns him.

In the event of an equality of votes, the chairman shall have a casting vote.

Subject to subparagraphs (2) to (7), the Board shall determine its own procedure.

[Schedule Part 2, para 14(2) amended by 2008:27 s.7 effective 15 November 2008]
[Assent Date: 26 June 2007]
[Operative Date: 15 November 2008]

[Amended by:
2008:27
2009:18
2010:50
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BR 5/2011
2014:2
2015:53
2016:45
2017:31
2017:35
2017:47
2018:50
2018:51
2019:2]
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BERMUDA

CHARITIES (ANTI-MONEY LAUNDERING, ANTI-
TERRORIST FINANCING AND REPORTING)
REGULATIONS 2014

BR 96/2014

The Minister responsible for charities, in exercise of the power conferred by sections 38 and 47 of the
Charities Act 2014, after consulting the NAMLC, makes the following Regulations:

1 Citation

These Regulations may be cited as the Charities (Anti-Money Laundering, Anti-Terrorist Financing and
Reporting) Regulations 2014.

2 Interpretation

In these Regulations, unless the context otherwise requires—
“the Act” means the Charities Act 2014;
“‘“AML” means anti-money laundering;
“ATF” means anti-terrorist financing;

“beneficiary”, in relation to a charity, means a natural person, or group of natural persons,
receiving charitable, humanitarian or other types of assistance through the services of a
charity;

“‘compliance officer” means an officer of a registered charity designated as such in accordance
with regulation 3(a);

“guidance” has the meaning given in section 11 or 13 (as the case may be) of the Act;
“‘money laundering” has the meaning given in section 7(1) of the Proceeds of Crime Act 1997,
“officer”, in relation to a charity, includes an employee of that charity;

“partner”, in relation to a charity, means a person who is funded to implement a project or deliver
aid on behalf of the charity;

“relevant officer” has the meaning given in regulation 8(2);

“terrorist financing” has the meaning given in section 2 of the Anti-Terrorism (Financial and Other
Measures) Act 2004.

3 General duties of a registered charity

Every registered charity shall—

(a) designate as its compliance officer an officer of the charity (whether or not the person is a
charity trustee of the charity) to be the person responsible for overseeing compliance by
the charity with these Regulations;

(b) ensure that its compliance officer and any other relevant officer receive such AML and
ATF training as may be required by the Registrar (in consultation with the NAMLC and the
FIA);

(c) require its officers to disclose any previous convictions for AML or ATF offences;
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report any suspicious transaction relating to money laundering or terrorist financing to the
FIA;

keep a record of all such suspicious transactions;

conduct ongoing monitoring of its relationships with beneficiaries, donors and partners in
accordance with such guidance as may be issued by the Registrar;

take reasonable measures to establish the identity of donors, beneficiaries and partners,
where there is a reasonable risk of money laundering or terrorist financing, in accordance
with such guidance as may be issued by the Registrar;

ensure that its payments to beneficiaries and partners are appropriately monitored; and
establish and maintain its AML and ATF systems and controls.

4 Due diligence requirements

A registered charity shall take measures, where there is a reasonable risk of money laundering or terrorist
financing, to confirm and appropriately record information on the identity, credentials and good standing
of its beneficiaries, donors, associate charities and partners.

5 Systems and controls

(1) A registered charity shall establish and maintain appropriate and risk-sensitive policies, processes
and procedures relating to—

(@)

carrying out of proper due diligence, in accordance with regulation 4, on those individuals
and organisations that give money to, receive money from, or work closely with, the
charity;

identifying international transactions and keeping a record and analysis thereof separately
from domestic transactions;

adequate monitoring and verification of end-use of payments to beneficiaries and partners;
reporting;

training;

record-keeping;

internal control to ensure that all funds are fully accounted for, and are spent in a legitimate
manner that is consistent with the purpose and objectives of the charity’s stated activities;

risk assessment and management; and

the monitoring and management of compliance with and the internal communication of
such policies, processes and procedures intended to prevent or detect activities related to
money laundering and terrorist financing.

(2) The policies, processes and procedures referred to in paragraph (1) include policies, processes
and procedures under which—

(a)

anyone in the charity to whom information or other matter comes in the course of the
business as a result of which he knows or suspects that a person is engaged in money
laundering or terrorist financing is required to disclose it to the compliance officer in order
to comply with sections 46(5) of the Proceeds of Crime Act 1997 or, as the case may be,
section 9 or paragraph 1 of Part 1 of Schedule 1 to the Anti-Terrorism (Financial and Other
Measures) Act 2004; and
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(b) where a disclosure is made to the compliance officer, he shall consider it in the light of any
relevant information which is available to the charity and determine whether it gives rise
to knowledge or suspicion that a person is engaged in money laundering or terrorist
financing.

(3) A charity shall have systems in place enabling it to respond as soon as reasonably practicable to
enquiries from the Registrar, the FIA or a police officer regarding—

(a) whether it maintains, or has maintained during the previous seven years, a donor,
beneficiary or partner relationship with any person; and

(b) the nature of that relationship.

6 Record-keeping

(1) Subiject to paragraph (2), a registered charity shall, for a period of at least seven years, maintain
records—

(a) of transactions that are sufficiently detailed—

0] to identify, and separately keep a record of, domestic and international
transactions respectively;

(i) to provide an analysis of the international transactions; and

(iii) to verify that funds have been spent in a manner consistent with the purpose and
objectives of the charity; and

(b) of the information obtained pursuant to regulation 4 (due diligence requirements),

and shall, on reasonable request, make such records available to the Registrar, the FIA or a police officer
(as the case may be).

(2) But in any case where a police officer has notified a registered charity in writing that particular
records are or may be relevant to an investigation which is being carried out, the registered charity shall
keep the records beyond the seven-year period pending the outcome of the investigation.

7 Internal reporting procedures

A registered charity shall maintain internal reporting procedures which require that—

(a) the compliance officer is the person to whom a report is to be made of any information or
other matter which comes to the attention of another officer of the charity and which in the
opinion of that other officer gives rise to a knowledge or suspicion that another person is
engaged in money laundering or terrorist financing;

(b) any such report be considered by the compliance officer in the light of all other relevant
information for the purpose of determining whether or not the information or other matter
contained in the report does give rise to such a knowledge or suspicion;

(c) the compliance officer be given access to any other information which may be of
assistance to him in considering the report; and

(d) the compliance officer disclose to the FIA the information or other matter contained in a
report, where the compliance officer knows or suspects that a person is engaged in money
laundering or terrorist financing.

8 Training etc.

(1) A registered charity shall take appropriate measures to ensure that all its relevant officers are—

(a) made aware of the law relating to money laundering and terrorist financing;
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(b) regularly given training in how to recognise and deal with transactions which may be
related to money laundering or terrorist financing; and

(c) screened prior to hiring to ensure high standards.

(2) For the purposes of these Regulations, an officer of a charity is a relevant officer of the charity if,
at any time in the course of his duties—

(a) he has, or may have, access to any information which may be relevant in determining
whether any person is engaged in money laundering or terrorist financing; or

(b) he plays a role in implementing and monitoring compliance with anti-money laundering or
anti-terrorist financing requirements,

and a volunteer is deemed to be a relevant officer of the charity if, at any time in the course of his duties,
he has or may have access to any information referred to in subparagraph (a), or plays a role in
implementing and monitoring compliance referred to in subparagraph (b).

9 Annual report

(1) An annual report prepared by a registered charity under section 38(1) of the Act shall, in addition
to the requirements of that section—

(a) include the identity of each of its charity trustees and relevant officers for the financial year
in respect of which it was prepared, the period of that financial year that he served as such
trustee or relevant officer, and his designation;

(b) include such information on the charity’s systems, policies, processes and procedures
referred to in regulation 5 as the Registrar may reasonably require to assess the adequacy
and effectiveness thereof; 2%

(c) include such other information, and be in such form, as the Registrar may reasonably
require in accordance with guidance issued by him; and

(d) in the case of a charity identified by the Registrar as having a higher money laundering or
terrorist financing risk, include such other information, and be in such form, as the
Registrar may reasonably require in order to facilitate enhanced monitoring by the
Registrar of the charity’s risk, 121

and shall be submitted to the Registrar within six months of the end of the financial year to which it relates,
unless the six-month period has been extended by the Registrar under section 37(2), as read with section
38(4), of the Act. 12%2

(2) Without prejudice to the generality of paragraph (1)(b), the annual report shall include a list and
analysis of the charity’s international transactions.

[Regulation 9(1) amended by 2017:35 s. 8 effective 3 November 2017]
10 Offences

(1) A person who fails to comply with any requirement in regulation 3, 4, 5(1) and (3), 6, 7 or 8(1) is
guilty of an offence and liable—

(a) on summary conviction, to a fine not exceeding $50,000; or

(b) on conviction on indictment, to a fine not exceeding $750,000 or to imprisonment for a
term not exceeding two years or to both such fine and imprisonment.

(2) A person who fails to comply with any requirement in regulation 9 is guilty of an offence and
liable—
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(@) on summary conviction, to a fine not exceeding $5,000; or

(b) on conviction on indictment, to a fine not exceeding $10,000 or to imprisonment for a term
not exceeding two years or to both such fine and imprisonment.

(3) In deciding whether a person has committed an offence under paragraph (1) or (2), the court shall
consider whether he followed any relevant guidance which was at the time issued by the Registrar.

(4) A person is not guilty of an offence under this regulation if he took all reasonable steps and
exercised all due diligence to avoid committing the offence.

(5) Where a person is convicted of an offence under this regulation, he shall not also be liable to a
civil fine imposed by or under any statutory provision in relation to the same matter.

11 Commencement

These Regulations shall come into operation on the date that the Act comes into operation.
Made this 17th day of December 2014

Minister of Home Affairs

[Amended by:

2017:35]
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BERMUDA

BERMUDA MONETARY AUTHORITY ACT 1969 (SELECT
PROVISIONS - FEES)

FOURTH SCHEDULE1293 1294 1295 1296 1297 1298 1299 1300
(section 20B)

Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing Supervision and

Enforcement) Act 2008
1 Application fee under section 14(1) $1501301

2 Annual fee pursuant to section 14(2) $1,0001302

Annual fees in respect of the above are due on or before 31 March.1303
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